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T HE practice of the eccle falta 


courts gf won not been ſo 


2 255 2 e of hitherto as mig 


for ; neither for the uſe and 


b of the . therein, nor 
the information of fuch gentlemen of 
the common law, clergymen and others, 
whoſe bufineſs may require ſome know - 
ledge of the nature and practice of theſe 
courts ; to remedy theſe Inconveniencies 
. the enſuing Treatiſe is particularly cal- 
culated ; the variety of uſeful matters, 
and the method they are treated in, 

may be ſeen by the Table le Contents: 
jor. the great N wherewith the 


whole is exdeuted, I * reader 
will eafily percerve. 


; 2 10 N Ms 
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The PREFACE. 

As ſeveral books referred to in the 
following Work may vary in their 

pages by being reprinted, it may not be 
improper to obſerve all the references 

are to the lateſt editions ef. the ſaid 

books %o referred to. 
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To the General Rules of PraQtice i in : the | 
Ya TOP | | 


i. ibe Writ De JI Er 2 
s on 


.cndo; with the erke 
en. 5 | 


; Froaguen as. divers perſons Sar 5. Eliz, 
offending in many great crimes , - - i 395 
 * and offences, appertaining merely 0 44. 12 C0. 
* the juriſdiction and determination of 77. 1 Rol, 
the eccleſiaſtical courts and judges of 74. 
this realm, are many times unpuniſun: 
* ed, for lack and want of the good and 
1 due execution of the writ de excommu- 4 loſt, 2198 
© nicato capiendo, directed to the ſheriff * 775 5 42 
* of any county for the taking and appre 5 Bal. D 
f { bend) of any ſuch offenders; the 
N 5 ok, as it ſhould ſeem 

5 grown, for that the ſaid writ is not 
1 IDA in any court, that might 
F * the mon of the well execut - 
2 ing 


| — 
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INTRODUCTION, 
© ing and ſerving of the ſaid writ, ac- 


' © cording to the contents thereof; but 


© hitherto have been left only to the diſ- 
© cretion of the ſherifls and their depu- 
© ties, by whoſe negligencies and de- 
* faults, for the moſt part, the ſaid writ 
© is not executed upon the offenders as 


© It ought to be, by reaſon whereof ſuch 


* oftenders be greatly encouraged to con- 
© tinue their ſinful and criminous life, 
much to the diſpleaſure of Almighty. 
God, and to the great contempt of 
© the eccleſiaſtical laws of this realm. 

* 2. Wherefore for the redreſs 
thereof, be it enacted, by the queen's 
© moſt excellent majeſty, c. That 
from and after the firſt day of May 


Writ to be in next coming, every writ of excom- 
termtime only. © municato capiendo, that ſhall be grant- 
*ed and awarded out of the high 


© court of chancery, againſt any per- 
© ſon or perſons within the realm of 
© England, fhall be made in the time of 


Returnable in « the Term, returnable before the 


the king's 


and 20 days 
to be between 
the teſle and 
return, 


© queen's highneſs, her heirs and ſuc- 
© ceffors, in the court commonly called 
© the king's bench, in the term next 
© after the ze/te of the ſame writ; and 
© the fame writ ſhall contain at the leaſt 
twenty days between the tefte and re- 
© turn thercof. eee 


And 


INTRODUCTION. 
- And after the fame writ ſhall be 
* ſo made and ſealed, that then the“ 


* ſaid writ ſhall be forthwith brought © 
into the ſaid court of king's bench, 


iii 


, 
bs delivered 


to the fheriff. 


© and there in the preſence of the 


* juſtices ſhall be opened, and delivered 
© of record to the ſheriff or other 
$ officer, to whom the ſerving and 
execution thereof, ſhall appertain, or 


* to his or their deputy 10 ane 


« ties. 
And if afterwards it ſhall or may 
_ * appear to the juſtices of the ſame 
court for the time being, that the 
* ſame writ ſo delivered of record, be 
not duly returned before them at the 
* day of the return thereof; or that 
any other default or negligence hath 7 
been uſed or had in the not well ſer- 
* ving and 8 the ſaid writ, 
* that then the ju of the faid 


Sheriff not ca: 
turning the 

evrit in due 
time may be 


* 


* court, ſhall and may, by authority | 
of this act, aſſeſs ſuch amerciament 


# upon the {aid ſheriff or other officer, 
in whom ſuch default ſhall appear, ay 
to the diſcretion of the ſaid juſtices 


* ſhall be thought meet and l 


vhich amercjament ſo aſſeſſed 
© be eſtreated into the court of Ex- 


* chequer, as other amerciaments have 


* been uſed. 


63. And 
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Sheriſnot ob- 5 3. And it is alſo enacted, that the ſhe, 
lgedto bring © riff or other officer, to whom fuch writ 
the body into of  excommunicato , capiendo,. or other 
nr e, © proces, Se. ſhall be directed, ſhall not 
the proceſs; be compelled to bring in the body of 
but to certify * ſuch perſon or perſons. as ſhall be named 
the execution © 35, the ſaid writ or proceſs, into the 
thereof ; court of king's-bench, at the day of 

© the return thereof; but ſhall return 

the ſame writ and proceſs thither, 

with declaration briefly, how and in 

* whatmanner hehath ſerved and execu- 

ted the ſame, to the intent, that there- 

upon the ſaid juſtices may then further 

therein 8 according to the te- 

„geri nor and effect of this preſent act. 

Za zel 4. And if the faid Mheriff or other 
eſt inventus, officer to whom the execution of 
N F4 Ca-< the ſaid writ ſhall ſo appertain, do 
pe; © © or ſhall return, that the party or par- 
Perm e ties named in the ſaid writ cannot be 
Firſt Capias, found within his baliwick ; that then 
Cro. Jac. the faid juſtices of the king's bench 
565. for the time being, upon every ſuch 
© return, ſhall award one writ of ca- 

* pias, againſt the faid perſon or per- 
ſons named in the faid writ of en- 
— „ communicato capienda, returnable in 
months afier the fame court in the term-time, 
the Tefte, two months, at leaſt, next after the 
4vith precla- © teſte thereof, with a proclamation 
mares, to be contained within the ſaid writ 

* of capias, that the ſheriff or other 

| * oflicers, 
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INTRODUCTION, © 


© officers, to whom the ſaid writ ſhall 

$ be directed, in the full county-court, 

© or elſe at the general aſſizes and goal 

© delivery to be holden within the faid 
county, or at a quarter-ſeſſions, to be 

* holden before the juſtices of the peace „ =. 
within the ſaid county, ſhall make open ye lg 
* proclamation on gg. at the leaſt be- ie return. 
fore the return, that the party or par- | 
ties named in the ſaid writ” ſhal within fes Fra | 
© ſix days next after ſuch proclamation, if in fx 

_ © yield his or their body or bodies to days, under 
the priſon of the ſaid ſheriff or other 3 of 
* ſuch officer, there to remain as a pri- 


* whom ſuch writ of capias ſhall bs 858 


directed, ſhall make return of the 
© ſame writ of capias into the ſaid 
court of king's bench, of all that he 
© hath done in the execution thereof, 
© andwhethertheparty named in the ſaid 
_ © writ hath yielded his body to priſon 
or not, as mentioned in the ſaid capias, _ 

* 5. And if upon the return of the Party ao ſur- 
„ ſaid ſheriff, it ſhall appear, that the rendermgupos 
* party or parties named in the ſaid '*//capias, 


* writ of capias, or any of ckhem ent ; 
| ve 1 


en 
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© have not yielded their bodies to the 


5 paol and priſon of the faid ſheriff, 
vor other officer, according to the ſame 
* proclamation ; that then every ſuch 


* perſon that ſo ſhall make default, 


F ſhall, for every ſuch default, forfeit, 
to the queen, her heirs and ſucceſ- 
* ſors, ten pounds, which ſhall likewiſe 


be eſtreated by the ſaid juſtices inta .. 


the ſaid court of exchequer, in ſuch 
manner and form as fines and amer- 

- © ciaments there taxed and aſſe ſſed, are 
* uſed to be. | | 


Andind:fault * 6. And thereupon the ſaid juſtices of | 


thereof, ſecond * the king's bench ſhall alſo award forth 
capias io be, © another writ of capias againſt the-ſaid 
pr tur oper * perſon or perſons, that ſo ſhall be re- 
aa. 8 turned to have made default, with 
appearing. * fuch like proclamation as was contain- 

| ed in the firſt capias, and a pain of 
twenty pounds, to be mentioned in 

© the ſaid ſecond writ and proclama- 

To be ſerved tion: and the ſheriff or other of. 
as the ft * ficer, to whom the faid ſecond writ 
I pra of capias ſhall be ſo directed, ſhall 
LL, penaly of © ſerve and execute the ſaid writ, in 
201. * fuch-like manner and form, as be- 
| fore is expreſſed, for the ſerving and 
© executing of the ſaid firſt writ of 

© capias;, and if the ſheriff or other 


officer ſhall return upon the ſaid ſe- 


* cond capias, that he hath made the, 
* proclamation according to the tenor 
2 : ee © and 
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and effect of the ſame writ; and 

© that the party hath not yielded his 

body to priſon, according to the 

tenor of the ſaid proclamation ; that 

© then the party aforeſaid, that ſhall fo 

* make default, ſhall, for his contempt 

and default, forfeit to the queen's 

* highneſs, her heirs and ſucceſſors, 

© the ſum of twenty pounds, which 

© ſaid ſum of twenty pounds, the ſaid 

* juſtices of the king's bench for the 

* time being ſhall likewiſe cauſe to be 
*;eſtreated into the ſaid court of ex- 

y 2 in manner and form afore- 

1 

7. And then the ſaid juſtices fhall e e 

* likewiſe award forth another writ of 2 2 * 

* capias againſt the ſaid party, with wind 

* ſuch proclamation and pain of for- manner to be 

© feiture as was contained in the ſaid ſe- awarded. * 

* cond writ of capias; and the ſheriff 

or other officer, to whom the ſaid © 

third writ of capias ſhall be fo di- 

© rected, ſhall ſerve and execute the 

* ſaid writ of capias, in ſuch-like 

* manner and form as before in this 

act is expreſſed and declared, for the 

_ © ſerving and executing of the firſt and. 
* ſecond writs of capias; and if the 
© ſheriff or other officer, to whom the. 
execution of the ſaid third writ ſhall 

_ © appertain, do make return of the 


* ſaid third writ, that the party * 
(2 
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Party to pay ſuch proclamation hath not yielded 
201. Fine ſr his body to priſon, according to the 
2 7" «© tenor thereof, that then every ſuch 
his body to party, for every ſuch contempt and 
gool, after default, ſhall likewiſe forfeit - 2 
proclamation © queen's majeſty, her heirs and ſuc- 
made of each , N 3 which ſum of 201. 
rs. ; ſhall be likewiſe eſtreated into the ſaid 
- © court of exchequer, in manner and 
form aforeſaid. 0 
In default And thereupon the ſaid juſtices of 
thereof, fourth © the king's bench ſhall likewiſe award 
2 * forth one writ of capias againſt the 
— faid party, with like proclamation | 
tion and pe- and like pain of forfeiture of 201. 
naliy, and ſo * and alſo that the ſaid juſtices ſhall 
en, ad inſini- have authority by this act, infinitely 
"—_ © to award ſuch proceſs 75 ca 2 —_ 
„ * ſuch proclamation and pain or- 
a e 5 feiture of 20l. as is before limited- 
in the juftices, * againſt the faid party, that fo ſhall 
to award ſuch * make default in yielding of his body 
writ or writs eto the priſon of the ſheriff, until ſuch 
& lat wake © time, as by return of ſome of the- 
d:fault, a * ſaid writs before the. ſaid juſtices, it 
g/oreſaid, * ſhall and may appear, that the ſaid 
party hath yielded himſelf to the 
© cuſtody of the faid ſheriff or other 
« officers, according to the tenor of 

the ſaid proclamation. 


And that the party, upon every 

© default and contempt by him made 
* againſt the proclamation of any of 
Z the 
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* the faid writs o infinitely to be 
1 e him, fhall incur like 5 54+ pain 
pain and forfeiture of twenty pounds, and forfeiture 
© which ſhall be likewiſe eſtreated, in J 291. 
© manner and form aforeſaid. | | 
8. And be it further enacted, that P:r/on ſurrer- 
* when any perſon or perſons ſhall yield dering bine 
© his or their body or bodies to the p97 ay of 

* hands of any ſheriff or other officer, of 1 
© upon any of the ſaid writs of capias, * 2 
that then the ſame party or parties, /on, without 
© that ſhall fo yield themſelves, ſhall #i/ or man- 
remain in the priſon and cuſtody. 997 5 „ 
* the ſaid ſheriff or other officer, with- gi writ 
© out. bail, baſton, or mainprize, in of excom- - 
ſuch · like manner and form to all municato ca · 
© intents and purpoſes, as he or they Piendo. 
© ſhould or ought to have done, if he 
* or they had been taken and appre- 
* hended upon the ſaid writ of excommu- 
* nicato tapiendo. © 3 

9. And it is alſo enacted, that if Any ferig; 
_ © any ſheriff or other officer, by whom &c. mating an 
© the ſaid writ of capias ſhall be re. due return 
© turned as is aforeſaid, do make an f anyof wt 
: f 

untrue return upon any of the ſaid capias. % - 
* writs that the party named in the party thereby 
* ſaid writ have not yielded his body S, my 
upon the ſaid proclamations, or any * 49). - 
© of them, where indeed the party did 
© yield himſelf, according to the effect 
of the ſame, that then every ſuch ſhe. 
* riff or officer for every ſuch falſe and 

5 | * untrue 


W archbiſhops, 
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© untrue return, ſhall forfeit to the 
© party grieved and dammnified by the 
«© ſaid return the ſum of 40ʃ. for the 
which ſum of forty pounds, the faid 
party grieved ſhall have his recovery 
© and due remedy by action of debt, 
bill, plaint or information, in any of 
© the queen's courts of record, in 
which action, bill, plaint, or infor- 
And nogſtign, mation, no effoign, protection, or 
protection, or * wager of law ſhall be admitted or 
wager of law © allowed for the party defendant, 
to be allowed 10. Saving and reſerving to all 
Liſhops, and all others 
Reſerving having power to certify any perſon 
power toarch- © excommunicated, and like authority 
biſhops, bi. to accept and receive the ſubmiſſion 
A . and ſatisfaction of the ſaid perſon ſo 
miſſion of the © excommunicated, in manner and 


Perſon excom- form heretofore uſed ; and him to 


municated. 5 and youu and 17 ſame to 
| „ © ſignify, as heretofore hath been ac- 
. . to the queen's majeſty, 
and the fame * her heirs and ſucceſſors into the 
to ſignify tothe * high court of chancery, and there- 
ting. © upon to have ſuch writs for the de- 
And to have liverance of the faid perſon fo abſolv- 
or yo the ed and releaſed from the ſheriffs's cu- 
Meri for the ſtody or priſon, as heretofore they 
jr para 4 * or any of them had, or of right 
wolves, © © ought, or might have had; any thin 
% 1 805 tart hong oa Brom, 
iin this preſent ſpecified or containe 
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© to the contrary thereof in any wiſe | 
* notwithſtanding. 85 

© 11, Provides always that in Wales, Except Wales, 
the counties palatines of Lanca/ter, Counties Pa- © 
© Chefter, Durham and Ely, and in the /atine, and 
Cinque Ports, being juriſdictions and other places 
© places exempt, where the queen's may th | 
© majeſty's writ does not run, and pro- uri. 
© cels of capias not returnable from 
© thence into the ſaid court of king's 

© bench, after any fgnificavit, being 
* of record in the ſaid court of chan- 
© cery, the tenor of ſuch fignificavit, The tenor of 
© by mittimus, ſhall be ſent to ſuch of. fignifica- 
© the head officers of the ſaid county WY -- 8 
© of Wales, counties palatines, and ſent as 
© places exempt, within whoſe offices,” head: 2 
charge or juriſdiction, the offenders where the 
© ſhall be reſident, i. e. to ſay, to the % il. 
© chancellor or chamberlain for th 7 
© ſaid county palatine of Lancaſter and 
© Cheſter, and for the Cinque Poris, to 
the lord warden of the ſame, and 
for Wales and Ely, and the count 
© palatine of Durham, to the chief jul. 
* tice or juſtices there; and thereupon 
© every of the ſaid juſtices and officers, 
* to whom ſuch tenor of J/gnificavit, 
with mittimus, ſhall be directed and 
delivered, ſhall, by virtue of this The heade of | 
© ſtatute, have power and authority — 


to make like proceſs to the inferior l 4, 
| 5 officer proceſs, 
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-© officer and officers, to whom the exe- 

* cution of proceſs there doth appertain, 

frturnable ke. © returnable before their juſtices: there, 

fore Ibeir ju- at their next ſeſſions or courts, to 

flices there, months at the leaſt after the 18e of 

to months | © every ſuch proceſs; ſo always as in 

ofirr ide every degree they ſhall proceed in 

their ſeſſions and courts, as the juſ- 

© tices of the ſaid court of king's 

„ [mited n bench are limited by the tenor of 

Net this act in Gs, to do and 
* execute. FS 10 

12. Provided alſo, and be it enact- 

© ed, that any perſon at the time of 

* any proceſs of capias aforementioned, 

What ferſons * awarded, being in priſon, or out of 

are not liable to the realm, in the parts beyond the 

the pains and 6 ſeas, or within age, or of non ſane 

I Y «© memoria,"'or woman covert, ſhall 

$6. ag and not incur" any of the pains or for- 

upon what at- feitures aforementioned, which ſhall 

count. grow by any return or default hap- 

*pening, during ſuch time of 'non- 

age, imprifonment, being beyond the 

* fea, or non ſana memoriæ, and that 

by virtue of this ſtatute, the party 

The parly „ grieved may plead every ſuch cate. 


thereby grieved 1 
— uf „e or matter in bar thereof, and upon 


© a 56. 1 4 . 9 3 - . Ds . 2 > Fo 
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reaſon why, the diſtreſs, or other proceſs that 
in har thereof. * ſhall be made for levying of any of the 
x faid pains or forfeitures. 344 


994 13. And 
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© 13. And if that = mo a- Cro. Car. 197. 
t gainſt whom any ſuch writ of ex- 19% 
5 —— 3 ſhall be awarded, Lach 1749 
© ſhall not, in the ſame writ of excom- jy, of er- 
© municato capiendo, have a ſufficient communication 
© and lawful addition, according to the not having @ 
form of the ſtatute of 1 Hen, 5. in 7 _ | 
© cafes of certain ſuits, whereupon a | 
* proceſs of exigent are to be award u f 1 H. . 
ed; or if in the ſipnificavit it be not 
contained, that the excommunication i my | 
* doth proceed upon ſome cauſe or forth ＋ 2 
* contempt of ſome original matter of gina cauſe, | 
© hereſy, or refuſing to have his or whereupon 
© their child baptized, or to receive ii writ % 
© the holy communion, as it is now; alen, 
commonly uſed to be received in the ain, and 
* church of England, or to come to for feitures be- 
divine ſervice, now commonly uſed come void 
© in the faid church of England, in- ng theres 
* continency, uſury, ſimony, periury” *' 
in the eccleſiaſtical court, or idola- 
try; that then all and every pains and * 
* forfeitures limited againſt ſuch per- 
* ſons excommunicated by this ſtatute, 
© by reaſon of ſuch writ of Excom- 
* municato capiendo, wanting ſufficient 
additions, or of ſuch FJignificavit, 
* wanting all or any other cauſes, as 
* aforeſaid, ſhall be utterly void in law; 
* and by way of plea to beallowed to 
| © the party grieved. „ 
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tion ſhall be a 
nuper, one 
evrit of ca- 
pias be 
awarded 
evithout - | 
pain, wit 
inthe county 
where the of” 
fender ſhall be 
moſt reſident. 
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© 14 And if the additions ſhall: be 
* with a nuper of the place, then in 
* every ſuch caſe, at the awarding of 
the firſt capias, with proclamation; 
* according to the form mentioned, 
© one writ of proclamation (withour 
* any pain expreſſed) ſhall be awarded 
© into the county where the offender 
© ſhall be moſt commonly reſident at 
© the time of the awarding of the ſaid 
« firſt 2 with pain in the ſame 
© writ of proclamation, to be return- 
* able the day of the return of the 
* ſaid firſt capiar, with pain and pro- 
© clamation thereupon, at ſomeone'ſuch 
© time and court as is preſcribed for 
the proclamation upon I ſaid firſt 
© capias with pain; and if ſuch pro- 
* clamation be not made in the county 
© where the offender ſhall be moſt com- 
© monly reſident; in ſuch caſes of ad- 
dition of nuper, that then ſuch of. 
© fenders ſhall ſuſtain no pain or for- 
© feitures by virtue of this ſtatute, for 
© not yielding his or her body, accord- 
© ing to the tenor aforementioned ; 


© any thing before ſpecified, and to the 
. * contrary thereof, in any wiſe notwith« 


© ſtanding" 


Of 
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Of Excommunicetions in general; with 
the Method of Practice, as now 
received and uſed in the Eccle- 
fraftical Courts, in order to know 
how to prevent the fame ; as alſo the 
proper means to be diſcharged thers- 
_w__ Ma ; 8 


AVING herein before ſet fo 
the ſtatute in part, of the 5th of 
queen £liz. cap. 23. intitled, An a 
for the due execytian of the writ de ex- 
communicato capiendo, being an 
amendment of the former act made 
1 Hen. 5. to ſhew the juſt power and 
authority the eccleſiaſtical courts have 
given them by the laws and cuſtoms 
of this realm, in all caſes of contempt 
of their juriſdiction, which would other- 
wiſe be fruitleſs in their original de- 
fign and inſtitution, to correct vice and 
immorality, deſtructive both to church 
and ſtate, c. "" W's 
I ſhall now therefore proceed herein 
to give, a 
1. Some neceſlary rules of practice, 
to be obſerved upon appearing in court 
for the party cited, upon the return 
of any proceſs, in order to ſhew the 
ſteps neceſſary to be taken, in conduQt- 
ing the ſuit regularly throughout, to the 
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promulging of a definitive ſentence 
therein incluſive, to avoid an excom- 
munication. And. ON” 

2.. In. appearing for the party cited 
when excommunicated and impriſoned 
thereupon by a writ de exrommunicato 
capiendo, the proper. means then alſo 
to be uſed and taken thereupon, thro! 
all its various incidents, for the benefit 
of the client, to get his diſchargethere- 
from, as well in the ſecular as ſpiritual 
courts, together with ſome obſervations 8 
on the foregoing ſtatute. i 3s 
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Perſons excommunicated. 


Perſons ex- 1+ A Perſon excommunicated is forth. 
communicated with diſabled to ſue in any of 
diſabled to ſue his majeſty's courts ; not that thereby 
in his najefly's he loſes his right for ever; but the 
2 225 excommunication may be pleaded in 
abatement of his preſent action, till the 

ſame is taken off by an abſolution. 

| yet note, that whoſoever is inſtrumen- 

. tal in procuring, decreeing and pro- 
| nouncing the excommunication, ſhall 
never be allowed to plead it, nor ſhall 

it be pleaded, unleſs the excommunica- 

tion be ſignified by the biſhop himſelf ; 

. for the court will receive no certificate 

| from any to whom they cannot write to 
abſolve the perſon, it they find cauſe. 
3 2. Like- 
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2. Likewiſe, though a perſon excom- 4 b as 
municated may be appointed an execu-. 5 
tor, and is capable of having a legacy 
given him, yet ſo long as he ſtands ex- 
communicated, he is not allowed to 
proye the will, nor ſue for the legacy 
in the ſpiritual 7 Ras note, — | 
are of opinion, though à very vulgar 
_ error, that a man excommunicated oy ogy, 
cannot marry, whereas marriage is al 
lowed of, it being de jure naturali; and 
alike abſurd it is, to pretend that ſuch 
a perſon cannot give his ſuffrage in any | 
election; as for example, of parlia- Iſay woe for 
ment men; the law allowing him a a menter of 
vote, fo long as he hath a freehold of Parliament. 
40 5. per annum, w | 
lf any perſon excommunicated con- . 
tinue fo by the ſpace of forty days, ) 
then by the common law, the biſhop 
certifying the ſame into chancery (which 
is called a /ipnifcavit) there ſhall iſſue 
. forth a writ trom thence to the ſheriff 
of the county where the party lives, 
to impriſon him without bail, or main- 
prize, till he hath made ſatisfaction to 
the church. This is called a writ de 
excommunicato capiendo, but at the 
common law, the ſame writ being 
not returnable in any court, the ſheriffs 
took their own time, and uſed their 
diſcretion in executing it; to enforce 
| „ which 
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which the aforefaid ſtatute was made, 
whereby it is enacted, 92 


I. That the ſaid writ ſhall be returna- 
dle in the king's bench, yet the 
ſheriff need not to bring thither 
the body. | | 252 
II. If the ſheriff return non &# in- 
ventus, a capias ſhall be awarded, 
with proclamation, to come in 
| within fix days; if the party does 
1 | not, he forfeits 10/. and thence- 
forwards, capias after capias, and 

20 J. forfeited on each. 

III. But note, there are two caſes 
in which a man ſtanding out ever 
ſo many proclamations, he ſhall 
2 nothing, and they two are 
theſe. | OR 


1, Where the party againſt whom 
the writ de excommunicato capiendo is 
awarded, hath not therein a ſufficient 
and lawful addition; that is (faith Co- 
well) a title over and above his chriſtian 
and ſurname, ſhewing his ſtate, de- 
gree, trade, occupation or myſtery, 
(as lord, Knight, gentleman, yeo- 
man, clothier, and the like) and the 
hamlet, town, pariſh, and county, 
where he is or lately was converſant 
and dwelling ; and if it be with a nu- 


per, 
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per [late of ſuch a place] then you ſee 


there muſt be made out one capias, 
without a penalty, | 

2. Where it is not expreſſed in the 
biſhop's certificate, that the cauſe for 
which the party was originally cited 
into the ſpiritual court, was for one 
of theſe ten caufes following, wiz. 
1. Herefy. 2. Refuſing to have chil- 
dren baptized. - 3. Refuſing to receive 
the communion. 4. Refuſing to come 
to divine ſervice. 5. Error in reli» 
gion, or doctrine. 6. Incontinency. 
7. Uſury. 8. Simony. 9. Perjury in 


the eccleſiaſtical courts, Or, 10. Idos 


latry. | i PE. 
To know whether there be ſuch - 
cauſe, or any other expreſſed, you 
may have a copy of the ſignificavit at 
the curfitor's office in Chancery Lane. 
Then in either of theſe caſes, all 
pains and forfeitures limited by the 
ſtatute, by reaſon of ſuch writ of excom- 
municato capiendo, wanting ſuch an addi- 


tion, or fegnificavit, in all the cauſes 
aforeſaid, * 2 utterly void in law, 


and by way of plea to be allowed to 


the party grieved. 


Rules 
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Rules of Practice 


TIERSONS are uſually excommuni- 
cated upon contempt. or contuma- 

cy, which may be. 15 
1. If the party being duly cited, denieth 

or omitteth to appear; for if he be not 
perſonally cited, he need not to appear 
the firſt court · day, but then the next 
ſtep is to cite him by a proceſs, called 
viis & madit, affixed to the doors of 
the late dwelling-houſe, or parith 
church, wherein the party is or late 
was a pariſhioner, under ſeal for ſome 
ſhort time, citing him to appear on 


a day certain, to anſwer, Cc. but 


(being perſonally cited) if he doth 
not appear the firſt court-day, or 
whether he be or no, if be doth not 
appear the ſecond court-day, he is 
excommunicated for contempt; if he 
be cited generally, the law is, that he 
{hall appear the third day after the 
ſervice of the citation, if the party 
be nat far from town, but if at a great 
many miles diſtance, or abroad then 
a citation, or elſe a viis £ modis is to be 
executed on one of the pillars of the roy- 
al Exchange, tempore mercatorum illuc 
confluentium, or at the time of change 
hours, by affixing the original under 

ſeal 
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Seal thereon for ſome time, and leaving 
a true copy in the place thereof, and the 
party therein cited is generally to ap- 
pear the ſixth day after ſeryice, if it be 
a court-day, otherwiſe the court-day 


then next following ; and if the ſaid par-- 


ty doth not then appear, the certificate 
is continued to the ſecond court-day 
thereaſter following, and in contempt 
thereof is decreed excommunicated : 
and further, the rule is in law, #ofus 
dies debetur delinquenti. It is enough 
for a perſon to appear any hour of the 
day (provided it be a court hour) 


wherein he is cited to appear; ſo as 


though he be called before he come 
yet if he appeareth that day he ſtall 
be diſcharged, or he may appeal within 
fifteen days, and bring an inhibition to 
ſtop their proceedings againſt him. 


2 When he appeareth he ſhall de- 


mand his charge, which is either by a 
_ preſentment from church-wardens, or 
by a libel, or by articles which are 


exhibited by a promotor ; be it which 


it will, he ſhall demand a copy, If it 
be denied or delayed, he may pray to 
be diſmifled with coſts, or may - appeal, 
if refuſed ; or bring a prohibition trom 
the king's court at Weſtminſter, forbid- 
ding them to proceed in that cauſe, till 
they have given a full and true copy of 


xxi 


the charge according to the ſtatute (a) (a) 2 Hen. 5. 


3. He.. 


XXII 


5. If the proceedings be upon a pro- 


of another, without any authority from 
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If he appeareth in perſon, he ought 
to have his charge the firſt court-day ; 
if he appeareth by a proQor, the court 
then generally gives to the ſecond 
court-day, to bring ia the libel or 
articles. | Se 

4. If they deliver him not his charge 
the ſecond court-day, he may appeal, 
if upon this demand the judge will not 
diſmiſs him; or he may bring his prohi- 
bition for want of articles and ſtop their 
further proceedings. | | 
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motion, and the promotor hath em- 
ployed a proctor in the caſe, the party 
accuſed muſt know that no proctor 
can de admitted without a proxy, that 
is, letters procuratory under the pro- 
motor's hand and ſeal, authoriain 
him to act for him in the caſe; and 
when he hath that, there muſt be an 
act entred in court to admit ſuch a 
perſon proctor in the caſe; the party 
charged may go, or ſend to the regi- 
ſter and demand a ſight of both thoſe; 
the reaſon in law is this, becauſe any 
proctor is liable to the party's action, 
x he moleſteth any perſon in the name 
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him. And ſecondly, if there be no act 
of court, admitting him as a proctor, 
though the party accuſed be conqueror 
in the caſe, yet he cannot recover coſts, 

becauſe 
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becauſe there is no legal adverſary #- 
gainſt whom they can be recovered. : 
6. According to the ſtatute law, 
every informer, if overthrown, ſhall 
pay charges. According. to the civit 
and canon law, none ought to be ad- 
mitted as a voluntary promotor, till he 
bath given ſecurity to pay the charges. 
If overthrown, the party accuſed there- 
fore ſhall before he anſwereth the artt- 
cles, demand this; if it be denied by 
the judge, he may appeal to the ſupe- 
rior court. I is alſo worth the-per- 
- fon's inquiry, who is accuſed, to be 
well adviſed, whether the promotor in 
the eccleſiaſtical courts be not obliged 
to all thoſe things that an informer in 
a ſecular court is tyed to by the ſta- 
tutes. (6) | (3) 31Elizg. 
The reaſon is, becauſe theſe ſtatutes 18 Eliz. 5. 
fay, informers upon penal ſtatutes, and ** J + 
commonly promotors in the eccleſiaſti- 
cal courts, ſay ſuch and ſuch things are 
done contrary to the ſtatutes of. this 
realm, as welt as contrary to the ca- 
nons: now what things the ſtatutes, 
which alfo name promotors, require of 
ſuch informers and promotors, the ſta- 
tutes do declare. | Y | 
7. When the party accuſeth hath a 
copy of his libel, let him pray time 
to anſwer ; if the judge denies him 
time (at leaſt till the next court-day) 
let 
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let him appeal. Having due time 
granted, in the mean while, let him 
duly conſider the matter and form of 
his libel ; as to which, let him (amongſt 
other things) obſerve theſe that fol- 
low. | . Rar 
t. Whether the matters he be charged 
with, belong to the cognizance of the 
eccleſiaſtical court; if not, let that be 
his anſwer, and let him appeal or bring 
his prohibition, which lies in all ſuch 
Caſes. | | 
2. Whether they have put into the 


libel the promotor's petition for right 


and juſtice to be done him; it is often 
times left out, though it is a rule in 
law,  libellus et ipſo jure nullus, ubi 


nibil petitur. If he finds that this is 


wanting, let his anſwer only be, that 


the libel is in law utterly void and in- 


ſufficient, and pray to be diſmiſſed there- 
from; if the judge refuſeth to diſmiſs 
him, let him appeal. | 
3. Let him alſo obſerve, whether he 
be in the articles laid to be one of the 
dioceſe, or a pariſhioner of ſuch a 
pariſh ; for if it be not laid, it can ne- 
ver be proved, and ſo the promotor 
mult fail in his ſuit; for what is not 
laid cannot be proved, it being a maxim 
in the civil law, gquicquid deponitur ex- 
tra articulum, deponitur extra legem. If 
he be ſaid to be a pariſhioner of ſuch a 
place 


INTRODUCTLON: 
place, without ſuch a dioceſe, let-him 
not in his anſwer confeſs it, but ſay, he 
cannot derermine bounds of dioceſes 
and pariſhes ; but for that he referreth 
himſelf to the law. 2 { . 

4. Let him alfo obſerve, if the things 
he be charged to have done or omitted, 
be within the compaſs of a year, and 
whether there hath- been fince an act 
of grace or oblivion, which hath par- 
doned them, and whether they be not 
ſuch things as he hath been puniſhed 
for, or ſuch things as the ſtatute law 
bath limited the proſecution of, to a 
leſs time than a year; for if any of 
theſe things be, they may be given in 


anſwer, to avoid either the whole or 
any part of the charge. If the judge 


| will not accept the anſwer, the party 
may ſue out a prohibition and ſtop 
them. | 
5. Let him alfo obſerve whether he 
be charged certainly, or particalarly, as 
to time and place, or only generally 
-and incertainly ; if he be charged only 
generally, as for the moſt part is, in 
_ehurch-wardens preſentments, not men- 
tioning time and place; or incertainly, 
with or's, that he did not come to his 
pariſh church ſuch and ſuch months 
and days, or was abſent in ſome one, 
or more, or moſt of them ; | let his an- 
ſwer be, that this charge is void in 
| | law 
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law, for the generality or incertainty- 
If the judge wi | not receive his anſwer, 
let him appeal; for the law of England 
alloweth no ſuch charges from which 
there can be no diſcharge, or where the 
crime is not fixed toa certain time, but it 
may be, in this caſe, a probibition will 
be his beſt remedy. _ 

6. Let him obſerve whether he be 
charged only upon ſtatute law, or up- 


on canon; if upon canon let him 


refer himſelf in his anſwer 
to a perſon learned in the ſtatute laws, 
whether any ſuch canons were ever 
enacted, ratified, allowed or confirmed 
by parliament, or by the eſtabliſhed 
laws of this land, as they ſtood in 
the year 1639, and if not, whether 
they be not made void by the ſtatute of 
13 Car. 2. 
7. When he hath given his anſwer, 
which muſt be ſubſcribed by his own 
hand, it is uſual for the adverſe proc- 


tor to pray a time to prove his articles, 


for which the judge, at his pleaſure, 
granted a term probatory. Let him alſo 
at the ſame time move that he may bave 
liberty within that time alſo to produce 
any witneſſes for his defence, if it be de- 

nied, let him appeal. 
8. Let him obſerve what time the 
proctor produces his witneſſes in 
court 
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court, in order to pray the uſual time 
for interrogatories, to croſs-examine 


them, if he pleaſes, and whom he 


names for witneſſes for him: and let 
him alſo deſire a time to be ſet in 
court, for him to produce his witneſ- 
ſes, and be careful to bring them at 
the time; for they muſt all be ſworn 
in the court, then examined privately 
by the regiſter, unleſs the adverſary 


deſireth a commiſſion to examine wit- 


nefles, which is not often done, becauſe 
it is much more chargeable in that 
caſe. There are no witneſſes in the 
court produced and ſworn, but before 
thoſe commiſſioners. 47 LED) 

9. The party defendant may deli- 
ver in to the regiſter interrogatories, 
upon which the regiſter ſhall croſs ex- 
amine his adverſary's witneſſes ; but 
he muſt be very wary as to this, for he 
ſhall not afterward exceptagainſt any of 
his adverſary's witneſſes, whom he hath 
croſs-examined; and made witnefles fo 
himſelf. ; | Ee, 

10. Let him adviſe his own witnefles 
to be very careful that the regiſter 
ietteth down what they ſay in their own 
words, that under the pretence of put- 
ting them into a decent ſiyle, their 
whole ſenſe be not altered. $01 


11. When the term prohatory ſet at 


firſt by the judge, is expired, let him 
BS 1 deſire 
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deſire of the judge publication; if the 
judge will grant longer time to prove, 
let him deſire the advantage of the 
ſame time alſo, to bring more wit- 
nefles for himſelf, which he may or 
may not make uſe of, as he pleaſes, If 
once the term given for proof be ex- 
pired, let him deſire publication and 
liberty to take out a copy of the depo- 
ſitions. Fo | 
12. When he has got a copy there- 
of, let him diligently obſerve if he can 
prove any thing contrary to what 
the witneſſes, or any of them, have 
ſworn ; if he can, let him at the next 
court-day give in an exceptive allega- 
tion, and pray the ſame to be admit- 
ted, ſhewing the particulars, which he 
excepted a>:1ſt in their depoſitions 
ſeverally, as well as his general excep- 
tions againſt them all. Let him deſire 
time to bring in witneſſes to prove the 
ſame ; if the judge refuſeth to admit 
ſuch his exceptive allegation, or to give 
him due time to prove the fame, he 
may appeal therefrom. 
13. If once the promotor is. al- 
lowed to have publication, he may a- 
gain move for time to invalidate the 
proof of the exceptions, but not to 
fortify his firſt proof ; if any liberty 


of that nature be deſired the defen- 


dant may appeal; for unleſs in a 2 
or 
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for the king, after publication, no new 
witneſſes can be produced. | 


* 


14. When the party againſt whom 
the promotion is, ruſeth | the depoſi- 
tion, let him ſtrictly obſerve whether 
the particulars he is charged with be 
proved by two witneſſes ; for it is a 
rule in law, vox unius / vox nullius, 
and if the judge will admit the thing 
oved by one witneſs, a prohibition 
ies; for the king's judges will not only 
ſee that thoſe courts ſhall keep to mat- 
ters truly belonging to their juriſdicti- 
on; but alſo that in the proſecution 
of them, they ſhall keep to the received 
rules of their own law, in thoſe main 
points of proof. 8 
15. It is an uſual thing upon pre- No Frgſen- 
2 by n 22 2 good 
the party preſented calls for proof of 9 / 
the 42 to tell them hat the — 
church-wardens preſentment is a con- & fama being 
viction, they being ſworn officers ; but nor ſufficient 
this is contrary to the law of Eng- lane. 
land, which alloweth no preſentmeat 
by officers ex officio, to be a convic- 
tion. If grand juries at aſſizes and 
ſeſſions do preſent, this is no convic- | | 
tion ; but the perſon after this muſt be J 
indicted, and proof made by witneſſes. | 
If therefore the eccleſiaſtical court in« 
fiſts on this, the perſon may appeal, or- 
(which it may be better) he may have 
C 2 a prohibition 
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2 prohibition from the king's court at 
Weſtminſter. x 
16. When the time for proof is ex- 
pired and publication made, and ex- 
ceptions given in and proved, and pub- 
lication of thoſe proofs alſo made, ei- 
ther party may move for a time to be 
| ſet to conclude, and to give the judge 
information of the whole ſtare and me- 
rit of the caſe, and alſo to give ſentence 
in it. 

17. At the day ſet, the party a 
edor promoted againſt may appear, and 
ſhew to the judge the whole ſtate of the 
caſe, and lead it himſelf, or by an ad- 
vocate; after which the judge will ap- 

point a day to give ſentence. 
18. At that day the party muſt have 
a form of a definitive ſentence ingroſ- 
ſed ready to porrect to the judge; if 
Ie | the judge give ſentence . him, he 
may appeal within fifteen days, by v vir- 
(4) 24 Hen. 8 tue do, e ſtatute. (a) | 
8 19. Hake the proſecution, the per- 
ſon ſaid againſt whom the proſecution 
is, ſhall do well after every court, to get 
the acts of the court in his caſe, under 
the regiſter's hand, and to keep them 
by: him carefully. 


Rules 
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Rules and Inftrudtions how to be diſcharg- 
ed from the Writ de Excommunicato 


capiendo. 


Hams: already premiſed, that no 


bail will be accepted of, nor will 
an habeas corpus avail you, (unleſs you 


have a mind only to change the priſon) - 


nor does a prohibition, homine replegi- 


ando lie: but the ſeveral ways to help 


according as the caſe happens) are as 
followeth « n | 

1, If the party impriſoned hath 
brought a prohibition, by which the ec- 
cleſiaſtical court hath been commanded 


to proceed no further, and to abſolve 


the perſon, if excommunicated, and the 
judge hath diſobeyed the writ, and ſig- 
nified and procured the party to be im- 
priſoned, the perſon that is impriſoned, 


at any time in term, upon a motion, 


ſhall have firſt an attachment againſt the 
judge, and then a writ of ſuperſedeas to 
the ſheriff, to deliver the priſoner to fol- 
low the attachment, without any ſub- 
miſſion to the biſhop at all, or any 
caution. Such writ may be found in 
the Regiſter of Writs, p. 66. Nay if 


the attachment be granted, and the 


perſon be impriſoned, or a writ out 


commanding him to be taken, and the 


term 


nxt 
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term be done before the attachment 
can be ſerved, the regiſter tells us that 
he ſhall have the ſame writ, during the 
vacation, out of chancery; and it is 
the opinion of men ſkilled in the law, 
that he ſhall have ſuch a /uper/edeas, 
upon affidavit made, that the proceed- 
ings are contrary to a prohibition ſerved 
upon the judge, though no ſuch attach- 
ment be taken out. : 
2. If the party impriſoned, or againſt 
whom the writ is to take him, though 
he be not taken, hath appealed accord- 
(4024 Hen. 8. ing to the ſtatute. (a) | 
12, If he bringeth into the court of 
chan an authentick copy of his 
appeal, he ſhall have a writ of ſuper- 
fedeas to ſtop the ſheriff from appre- 
hending him, or to deliver him, if he 
be apprehended, only this muſt be with- 
in a year after his appeal, that it may 
appear to the court he hath not deſert. 
ed his appeal; you may find forms of 
ſuch /uper/edeas alſo in the Regifter of 
Writs ; both theſe are founded upon ex- 
cellent reaſon. The law of England 
will not ſuffer eccleſiaſtical judges ei- 
ther to invade their right, or to exalt 
_ themſelves againſt their authority, nor 
yet ſuffer inferior eccleſiaſtical courts 
to invade the right, power and au- 
thority of ſuperior courts in their own 
order, 
3. If 
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if a perſon be ſued in the eccle- 
Galtical courts for a matter not within 


their juriſdiction, and they have caught 


him upon contempt, in not appearing, 
or not obeying their ſentence, upon a 
ſuggeſtion to the king's courts. If it 


appears to them, that the original mat- 
ter was not cogniſable in the eccleſia- 


ſtical courts, they will /uper/ede the pro- 
ceedings, and order the impriſoned per- 
ſon to be diſcharged, 5 
4. If the impriſoned perſon, or he 
againſt whom the writ is out, though 


he be not taken, bring a copy of the 


biſhop's /gniſicavit into the courts at 
Weſtmin/ter, and make it appear to the 


Judges there, that the cauſe of ex- 


communication is not therein expreſſed, 
together with the day when it was pro- 
nounced ; if he be not ſaid to be ex- 
communicated majort excommunicatione ; 
if it be not ſigned by the biſhop, or 
ſaid to be authoritate no/trd ordinarid ; 


if the party excommunicated be not 


expreſſed by name, the court will de- 
liver the perſon. Dr. Cozens mentions 
three of theſe caſes, where you may 

alſo find them in the Regiſter of Writs ; 


the firſt, he faith, he cannot find in the 


Regiſter, viz, That the articles or mat- 
ter of the libel muſt be expreſſed, nor 
indeed do I] find it there, but it is in 

ſeveral reports. The reaſons are, 
1. Becauſe 


xxx 
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I. Becauſe the law will not ſuffer 
men to be impriſoned for every light 
offence. 2. Becauſe the king's courts 
can receive fignificavits from none but. 
the perſon to whom (if need be) they 
may write to diſcharge the priſoner ; 
nor will the court ſuffer a perſon to 


be excommunicated, and lie in priſon 


for a crime which the eccleſiaſtical 
court hath no judgment in, nor yet 
unleſs it appeareth to the court, he 
hath ſtood forty days excommunicated. 
Again, heretofore whole cities and 
communities have been excommuni- 
cated ; therefore the perſon muſt be 
expreſſed by name, or he ſhall not lie 
there. y | 

5; Let him procure a copy of the 
writ de excommunicato capiendo, and 
obſerve, | ; 

1. If it be iſſued in term- time. 
2. If there were full twenty days be- 
tween the 1e and return, 

3. If it be made returnable the next 
term. ] 
4+ If there be due additions on it. 

5. If before it was delivered to the 
ſheriff, it was entred upon record in 
the king's bench, and made returnable 
into that court. 

All theſe things are required by the 


(a)5Eliz. 23. ſtatute Ca). If any of theſe errors be 


found, he ſhall upon motion in the 
5 king's | 
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king's bench be diſcharged, and the 
writ will be declared illegal. 

Laſtly, if he can be delivered by 
none of theſe ways, he may at any 
| ſealing in chancery, whether it be in 
term or out of term, upon a petition 
to, or motion made before the lord 
chancellor, have a writ de 2 
admittenda granted him * caſe 1 
hath before offered the biſhop a bon 


of 10/. or 20/. with ſureties fare. £9. 


parere omnibus mandatis eccleſia in for. 
nd juri: ); when he hath it, let him by 
ſome proper perſon ſend it, and tender 
a bond and ſufficient ſureties with it to 
the biſhop, and demand a diſchar ws, 2 
of the priſoner ; if it be not preſently 
done, let him certify ſo much, and at 
the next ſeal move for a ſecond writ 
to the biſhop, or (which it may be is 
more adviſeable) let him move for a 
ſecond writ to the ſheriff (the, form 
of it is in the Regi/er) in that the 
king commandeth the ſheriff to ad- 
— 2 the biſhop to accept the caution, 
and to deliver the priſoner; and fur- 
ther commands him, that in caſe he 
doth not in his preſence, the ſheriff 
- ſhould do it himſelf. If the ſheriff 
yields not obedience, upon another 
motion, he ought to have a writ to 
the coroner, commanding to take ſe- 
curity of agg ſheriff to appear at We/- 


minfter : 
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minſter ſuch a day, to ſhew reaſon why 
he hath contemned the King's writ ; 
and further, it commandeth the coro- 
ner to take the caution of the e | 
and to deliver him. | 

You may find all this in the Regi ifter, 
where are the forms of all theſe _ 
and alſo in Dr. Cozen's Apology, p. 
c. 2. who being himſelf a judge i in the 
ecclefiaſtical courts, cannot be pre- 
ſumed to have told us any thing but 
what is law, contrary to their own in- 
tereſt. The defendant upon giving a 
cautionary bond to the eccleſiaſtical 
court, pays all the contumacy fees up- 
on his diſcharge, which are more or 
leſs, as the cauſe is carried on, inci- 


dental to the excommunication. 


But if the court will not accept the 
caution and diſcharge you, you may 
then have a ſecond writ directed to the 
high ſheriff, commanding him to 


to the biſhop, and require him to take 


the caution, and to deliver the pri- 
foner, and require him to do it himſelf. 
If the biſhop till refuſe, and if the 
ſheriff do not ſo, you may have a writ 
to the fame purpoſe directed to the 
coroner to do it, as you may ſee in the 
Regifter of Writs, fol. 66 and 67; ſo 
careful were our anceſtors for the li- 
berty of the ſubjects perſons. And 
hereby it * that the court is 

bound 
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bound by law to take ſuch caution, I 
mean by bond and ſureties, and there- 
upon to abſolve the perſon excommu- 
nicated, though he will not take an 
oath (as uſual) fare mandatis eccigſiæ, 
i. e. to obey the commands of the 
church. 

As for what ſhall be accounted ſuch 
ſufficient caution, the practice of the 
court requires in this behalf, the party 
himſelf with two friends, to be bound 
in a bond of 1o!/. (ſeldom more, or at 
moſt a. to the biſhop, conditioned 
that the party ſhall obey the commands 
of the church, as end. 


| Concerning the M 
| 3 by „ 


t of We 


urt of Canter- 


— 


E judge of the prerogative: court 

of Canterbury hath the power of 

| — the probates of all wills, and 
the committing of adminiſtrations of 
perſons dying inteſtate within the pro- 
_ of. Canterbury, having goods or 
y effects moveable or ö 
our of the dioceſe or peculiar juriſ- 
diction wherein they die, amounting to 


the value of 5/. which are called bong What ore Be 
notabilia. 2 e 


But 


1 
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4 And whatare But by antient preſcription in the 
W | mo 2 dioceſe of London, the party ſo dying 
1 3 "muſt have goods, as aforeſaid, to the 
{| i value of 100, out of the dioceſe of Lon- 
—_—. don, to amount to bona natabilia. 
In this court are commonly tried all 
- cauſes of inſtance of proving and ſet- 
ting aſide wills, whether at firſt and 
originallyexhibited, orotherwiſeproved 
in common form, and of committing 
and revoking adminiſtrations in the 
caſes aforeſaid, either by the judge 
himſelf, or by the parties ſurreptitiouſly 
praying adminiſtration, by concealing 
the truth and ſuggeſting of falſities, 
contrary to the form of law, and the 
ſtatute in that caſe made and provided, 
or when ever after it appears from ſuch 
probate or adminiſtration granted by a 
Judge of any inferior dioceſe, that the 
grant thereof properly belonged to the 
zudge of the prerogative court of Can- 
terbury (the party dying leaving bona 
notabilia as aforeſaid) therefore particu- 
lar inquiry ought to be made thereof, 
otherwiſe the probate of the will or 
grant of adminiſtration is voidable gb 
defetum juriſdiftionis, by any proceſs 
iſſuing out againſt the party obtaining 

the ſame in that behalf. 

Alſo all cauſes of temerary or raſh 
adminiſtration of goods, and of ren- 
dering a jult account thereof; as for in- 
| ſtance, 


bi 
{ 
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ſtance, if any will be proved in com- 
mon form, (which is by the ſole oath 
of the executor) and there is any per- 
ſon living who has an intereſt in the 
adminiſtration of the goods of the 
faid deceaſed, (ſuppoſing he died in- 
teſtate) he may cite the executor there- 
of, to prove the ſaid will by witneſſes; 
and if the executor cannot ſufficient- 
ly prove the ſame, as aforeſaid, the 


court will then pronounce ſentence in 
that caſe, that the deceaſed died in- 


teſtate, and without making any will, 
and the probate thereof granted in 


common form as aforeſaid, will be de- 
clared null and void to all intents and 
purpoſes in the law whatſoever. 

l 


an executor, being an alien or 
no ways of kin, or related to the de- 


ceaſed by blood, hath the greateſt part 


of the deceaſed's effects bequeathed to 


him, is the leaſt apprehenſive of the 
witneſſes to the will being dead, that 
the widow, children, or the next of 
kin to the deceaſed may or ſhall after- 
wards commence any ſuit againſt him, 
concerning the validity of the will, he 
may, according to the rules of practice, 
cite the reli& and children, as alſo the 


next of kin in ſpecial, and all others in 


general, having or pretending to have 
any right, title or intereſt in the will 
of the ſaid deceaſed, or in the admi- 

| | niſtration 
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niſtration of the goods of the ſaid de- 
ceaſed, or in his perſonal eſtate, to ſee 
the ſaid will propounded or proved by 
witneſſes, and having made due proof 
thereof, to obtain a definitive fentence 
for the force and validity of the faid 
will; ſo that never afterwards (unleſs 
ſome nullity doth appear in the pro- 
ceedings) can ſuch will be ſet aſide, 
although in the mean while the witneſ⸗ 
ſes thereto ſhall happen to dye. 
When an executor hath been cited 
to propound or prove a will per teſtes, 
dd hot ſafficiently proved 4 421 if 
the plaintiff's proctor, who hath prayed 
the ſaid will to be ſo proved by wit- 
neſſes, and after publication of their 
depoſitions is paſſed, ſhall neither give 
any exception, plea, or allegation a- 
gainſt the ſaid will, nor againſt the 
witneſſes, nor propound any matter 
or thing concluſive in law, to impede 
or delay the giving of ſentence for the 
validity thereof, yet it is not practica- 
ble for the judge to condemn the par- 
ty caſt, in coſts of ſuit, but the caſe 
is otherwiſe, where the party ſhall pro- 
pound any matter, and fail in proof 
thereof, for then the party ſo caſt 
mall be condemned in expences, at 
leaſt from the time of propounding ſuch 
matter as aforeſaid. 


Note, 
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Note, That all cauſes in the preroga- 
tive court, according to the ſtyle there- 
of, are called ſummary cauſes, as the 
ſame ought always to be ſummarily car- 
ried on therein. | | 

It is alſo further to be obſerved, that 
if any will be exhibited at the petition 
of the party praying the ſame to be in- 
validated, that the pro@or for his cli- 
ent who commences the ſuit, takes im- 
mediately the contents thereof upon 
himſelf, ſo far as they make for his cli- 
ent's intereſt, leſt otherwiſe, if any le- 
gacy be left or bequeathed therein to his 
client, he may loſe the ſame by reaſon 
of a general denial, and annulling of 
the ſaid will. 
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Proftor's Practice,” 
, IN THE _. | 
Eccleſlaſtical Courts. 
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PAR T> I. 
Of the Furiſdiftion of the E col fafti- 


cal Courts, the Officers and Prac- 
_ tiſers thereof, and the  Mrtvoas of 


| Proceeding therein. 


"ns * 


CHA r. „ 
15 Of the court of Arthes. 


ME Court of Arches is ſo called, OF the Arches 
becauſe it was formerly held in Gur, 

the church of St. Mary le Bow (or 
Sandia Marie de Arcubus,) London; the 
CIS EY » 3 REY - original 


[ts Antiquity. 


Judge, Den 
the Arches. 


Pkt the Court of Arches. 
original of it is very uncertain, bein 
very ancient, and ſubſiſted long before 
the year 1272, for Alexander the third, 
then biſhop of Rome ( Temp. Hen. 2.) 
did, by his edi& to the dean of the 
Arches and Robert Kilwarby then arch- 
biſhop of Canterbury, abrogate and abo- 
liſh the then ancient ſtatutes of this 
court, and fet up others in their ſtead, 
and it was there ſaid that the then anci- 
ent ſtatutes were by length of time be- 
come 1llegible. 

The judge of this court is now, as 
formerly, called dean of the Arches, ba- 
ving juriſdiction over thirteen pariſhes 
in London, which are exempt from epiſ- 
copal juriſdiction; he is to the arch- 


* biſhop as a chancellor is to a biſhop 


Officers of the 


Court. 


(1 Show. 251.) The preſent dean is 

L.L.D. To this court 

belong diverſe advocates, two regiſters, 

thirty-four pro@ors, beſides ſupernu- 

merary proctors, an apparitor general 
and his deputy. | 

The apparitor attends the court in 

a black gown, carries the - mace before 

the judge, ſerves all proceffes, and is 


crier of the court. The apparitor 


general is Wiltiam Folkes, Eſq; his 
deputy is William Thompſon, Gent. the 
regiſters are the ſaid William Folkes, 
Eſq; and Edward Ruſhworth, who are 
patentees for life. 2 


Df the Court of Arches. 8 


The advocates muſt have taken the Advocates. 
degree of doctor of the civil law in 
one of the univerſities before they can 
be admitted here; and on petition to 
the archbiſhop, and his Fiat obtained, 
they are admitted by the judge on 
condition that they practice not for 
one whole year after admiſſion (which 
is called the filent year); they are ad- 
mitted in the following form ; the twa. 
ſenior advocates in their ſcarlet robes pn of their 
with the mace carried before them, admi/ton. 
conduct them up to the court with three | 
low bows, and preſent them with a 
Latin ſpeech, and produce à reſcript 
from the archbiſhop, and after taking 
the oaths appointed to be taken inſtead. 
of the oaths of allegiance, c. and 
alſo the oaths to be taken by the ſta- 
tutes of this court, the judge admits 
them, and aſſigns them — in court, 
on his right or left hand, which they 
always keep when they plead, The 

ſtamps of their. admiſſion are 6/, the 2 Ye 
other fees are 21, 25, ; were 

The proctors are admitted much af. Protor:, 
ter the ſame manner, only are con- 'briradniffics. 
ducted by two ſenior proctors to the 
judge, and are allowed to practice im- 
mediately after admiſſion. Their fees 5 
for admiſſion are the ſame as the ad- Fer: of the 
vocates, but they uſually treat the. 

| hole 
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whole profeſſion upon their admiſſion, 


Their habits. 


Officer 
Proceedi inge. 


Archbiſbop. 


which is very expenſive to them. 

The judge and advocates wear ſcar- 
let robes with hoods lined with taf- 
fety (if bred at Oxford) or white Mi. 
niver fur (if at Cambridge) and round 
black velvet caps. The proctors wear 
black Prunella gowns with hoods lined 


with fur in this court only, in other 


courts the doctors, &c. wear only black 
gowns. 

All offices here are in the arch- 
biſhop's gift. As to cauſes triable 
here, its official is the proper judge 
to take cognizance of all cauſes not 
only at the inſtance of parties, but 
allo ex mero officio, vel promoto, as alſo 
all manner of appeals from all eccle- 
ſiaſtical courts within the province of 
Canterbury (except ſome peculiar juriſ- 
ditions belonging to the king) vide 
Stat. 24 Hen. 8. alſo all cauſes rag 


to benefices, alſo ſuits by letters of re- 


quelt from an inferior ordinary for want 
of able counſel to plead in an inferior 


Court. 
Vacancy of the 


During the vacancy of the archi- 
epiſcopal ſee, the authority of the 
dean of the arches remains as before; 
but in the prerogative court proceſſes 
iſſue in the name of the dean and 
chapter of Canterbury during the ſaid 


Vacancy. 
The 


Of the Court ot Arches, 


terms in a year. 


Hilary Term, 


The 1ſt ſeſſion of Hill. Term is the 
next after the feaſt of St. Wol/an the 
biſhop (viz. ) the 2oth of January. 
The ad is the next day after the 
feaſt of St. Paul the apoſtle, the 26th 
of January. 
I!)he 3d is the next after the feaſt of 
St. Blaze the biltop, the 4th of Feb- 


1 


hie Ath is the next after the feaſt 


of St. Valentine the N e the - 15th of 


Februar y. 
| Eaſter Term, 


The 1ſt ſeſſion of Eaſter term is the 
next after the feaſt of the paſſover. 


The 2d and 3d are as the judge. 


pleaſeth. 
The 4th is the next day after the aſ- 
cenſion of our Lord Jeſus Chrijt. 


Trinity Term, 


The 1ſt ſeſſion of 7. rinity term is the 
next day after the feaſt of the * and 
43 1 

The 


four Terms and 
- The court-days are reduced to — 


- ays. 


7 | 


8 Of the Court of Arches. 
The 24, 3d and 4th ſometimes the 


next after the feaſt of St. Fobn the 
baptiſt. 


' Wichaelmas Term. 


The 1ſt ſeſſion of Mithaelmas term is 
the 23d of October. e 

The ad is the next after the feaſt of 
All Souls, The 43d of November. [ 

The zd is the next after the feaſt of 
St. Martin the biſhop, the 12th of No- 
vember. 

The 4th is the next day after the 
feaſt of St. Edmund the king, the 21ſt 
of November. 3 

The 5th is the next after St, Andrew 
the apoſtle, the iſt of December. 


After Hilary, Trinity and Michael. 
H. Days. mas terms there are court days cal- 
led by-days, generally appointed by the 
judge to be held within ſeven or eight 
days after term, and in one or more 
days before any ſeſſion (except the firſt 
Arches court in Eaſter and Trinity 
terms) informations are had for the 
| Informations. more eaſy expediting of cauſes after 
| concluſion, and before ſentence given, 
as alſo when the judge appoints to hear 
his pleaſure on the petitions of proctors 
in cauſes, or upon the debating the 
admiſhon of a plea by counſel. The 
court- 


Df the Court of Arthts. | 


court-days in the other courts in Dac- 
tors Commons follow in order after any 
arches. court-day or ſeſſion, 


A lit of the Advocates who are 1 
| tors of Laws. | | 


Sir Henry Penrice, Knt. 


| George Paul. 


William Strahan. 
Charles Pinfold. 
Jobn Aadley. 
Edward Kinaſton. 
Jahn Andrew. 
Sir Edmond Iſham, Bart. 
George Lee. 
Thomas Walker... 
Edward Simpſon. 
Charles Pinfold, Jun. 
Henry Edmunds. 
Robert Chapman. 
Arthur Collier. 
Robert Dale. 
Thomas Saluſbury. 
oſeph Smith. 
illiam Wall. 
John Tayler. 
George Hay. 
Robert Jenner. | 
Andrew-Coltes Ducaret. 


* 


10 Ok the Court of Arches. 
Proftors ”y Liſt. of the Proctors and thoſe. al- 


thoſe 
ph e a — _— lowed to practiſe as po 
_ Edward Alexander, Eſq ; 
Mr. Robert Bogg, he does not reſide or 
practiſe. 


Charles Garrett, not reſident. 
Edward Greenly, Eſq; Proctor to the 
King. 
Mark Holman. 
George Hill, not reſident. 
Sandfoord Nevile. 
Fohn Searle. . \ 
William White. 
Nathaniel Patten. 
Henry Collins. 
Everard Sayer. | 
William Legard. 
Richard Cheſiyn. 
Peter St. Eloy. 
ohn Phillips, 
ulius Cæſar. 
Robert Rous. 
William Skelton, 
William Strudwicke, 
Jobn Lee. 8 
Robert Bogg, Jun. 
Henry Farrant, 
Arthur Zouch. 
John Aldridge. 
Philip Creſpigny. 
Charles Alexander, 
Henry Stevens, 
William 


Henry Major. 


Thomas Shepherd,” | 
Richard Watton. © 


Edward Buſby. 
Francis Llwydd. 


Thomas Fanſhaw, 


Jobn Trenley. 
George Bellas. © 
George Goſling. 
Thomas Welham, 
Henry Grace. 
— — BG 
athaniel Biſhop, 
John Smith. 5 
— Colveen. 
illiam Abbot. 
Thomas Tyndall, 
Roger Altham. 
Philip Floyer. 
Tofras Farrar. 
Robert Longdon. 
Wright Bateman, 
Yoon Caeſar. 
ohn. Barrett. 
eorge Rous. 


Ot the Court of Arches. 


William Tavernkr. 
Godfrey Lee Err. at yh 
Edward Ruſhworth, | 


4 


tha 


- £ 


1 


* 
4 


Charles St. Eloy, not refdent. 3, 


Thomas . 
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vou are tO obſerve that thn. are 18 
impoſtors who pretend to tranſact bu- 
ſineſs, 
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Df the Court of Arches, 
ſineſs, ſuch as hackney writers, and 
others that ply in the ſtreets, like thoſe 


who aſk you (in the rules of the 
Fleet) it you want a parſon? Which 


| ſcandalous practice in. order to put 2 


ſtop to, the judges and advocates at 


a meeting in commons, the 12th of 


Novem. 1742, came to the following 
reſolutions (inter alia) That a proc- 
© tor of the arches ſhall have no more 
© than two entred clerks or writers, 
* and every other praQiitioner, one 


'- * only to diſpatch buſineſs for them 


in their abſence, and every ſuch 
© clerk or writer ſhall he entred by his 


' © maſter in a publick book to be kept 


in the ſeveral publick offices for that 
* purpoſe, and that the .regiſters - or 
© their clerks in ſuch publick offices 


- © ſhall not deliver any buſineſs out of 


their offices to any perſon (in order 
* to pals the ſeal) but to thoſe only as 


dare known to belong to the office 
of a proctor or practitioner (as in the 


« foregoing liſt); and that no proctor 
* or practitioner ſhall be allowed to 
© enter any writer as his ſervant, un- 


* © leſs ſuch writer or ſervant be actually 


© retained in his ſervice, and writes for 
© him at ſome certain office belonging 
to ſuch proctor, c. at certain 
wages: And that no writer in the 
* prerogative office, (employed only in 


the 


Df the Court of Arches. 


© the buſineſs of that office) be admit- 
« ted as an entred writer or ſervant to 


* any proctor, &c. 


And whereas it is bighly injurious 


© to the fair practitioner, as well as 


« fon, 


« Lee, or other mean perſons ſhould 


bufincſs and clients: The ſaid 


« praftice is hereby declared to be an- 


<* warrantable and infamous, and juſtly 


«© deſerving of exemplary cenſure; and 
all proctors, c. are ſtrictly enjoined 


not to encourage or countenance 
practice in any manner, but carefully 
* to avoid all occafion of ſuſpicion of the 
« ſame in themſelves, and to 
* and prevent the fame as far as way be 
in all others. 


Signed by all the Fudges and 
Advocates. 


CHAP. 


eatly to the diſhonour of the pro- 
that any porters, menial ſer- 


and encouraged by any 
der or other wiſe, to hawk or ÞY Ls 


— — 2 — IAA — 


n 


Admiralty 
court Ws 


Fudge of. 


Mae ſhal. 


Of the Admiralty Court, 
"IN the afternoon of the ſame. day 


. 


whereon the court of arches is held, 


the court of admiralty alſo ſits for the 


deciſion of maritime controverſies. The 


title of the judge is, Sir Henry Penrice, 
Ent. L. L. D. lieutenant of the high 
court of admiralty of England, and in 
the ſame court official principal and 
commiſſary general and ſpecial, and 
preſident and judge thereof, lawfully 
: conſtituted. The proceſſes run in the 
: king's name, and are directed to Phi- 
lip Creſpigny, Gent: marſhal of the high 
court, Oc. or to his deputy whomſo- 


ever; ſometimes they are directed to 


all vice-admirals, juſtices of the peace, 
* mayors, ſheriffs, bailiffs, conſtables, 
marſhals and other officers and mini- 


ſters of our ſovereign lord the king, as 


well within the liberties as without. 
The marſhal of this court has uſually 
one or more deputies ander him, who 
generally attends the court, and car- 
ries a ſilver oar before the judge to 


and from court ; his deputy ſerves all 
the 


the procefles iſſuing out of this court. 


There is a regiſter and his deputy be- 2 cad | 


longing to this court, at preſent Mr. 
Samuel Hill and Mr. John Aldridge. 

The lord high admiral or lords com- 
miſſioners for executing that office have 

here their advocate and proctor, and 

all other, advocates and proctors are 4gvocater, 
preſented by them to the judge for ad- Proders. 
miſſion. | 

All offices here are in the gift of the Officer. 
lord high admiral or lords, G c. 


This court is held in the common Court where - 


hall of Doctors Commont, though for- 4. 

merly it was at St. Margaret's Hill, 
Southwark; the admiralty ſeſſion for 

trial of criminal cauſes (as murder at 

ſea, piracy, &c.) is, and for many years 

Be has been, held at the ſcſhons- your The ſefiens; 
in the Old Baby. ; 


Of the Admiralty Court, * 


THE next day after the ſitting of 
the arches and admiralty courts is 
held the prerogative court of Canter- 
5 Preregatize bury, fo called from the archbiſhop's - 
Court. haviug (ure fue prerogative) a power 
: throughout his whole province of grant- 
ing probates of wills or letters of admi- 
| niſtration, (to inteſtates eſtates) where 
Bona nota- the deceaſed had bona notabilia, (5. . 
bil. goods in two dioceſes to the value of 
five pounds). except where by 
tion between the metropolitan and bi- 
ſhop it is more; as in London, ten 
pounds, or if the party dies beyond 
ſea. Vide Can. 92, 93. And in this 
place it will not be improper to ſhew 
what is or is not bona notabilia, and in 
what caſes there may be two adminiſtra. 


tlons granted. | WT 

What is, and If a man dies on a journey, the 
what is not goods he has about him are not bona 
mg notabi- ,-tabilia, If a man is bound to one 
- in London, and the obligee dies · in- 
teſtate in Devon, and has — obligation 


| 4 ot the Prorogative Court of 
| 
5 


about 
— ; * 


Df the Prerogative Court, &,  =7 
about him, adminiſtration. ſhall be grant- | 
ed by the Biſhop of Exeter, where the 
obligation was at the Time of his death, 
and not by the Biſhop of London where | 
it was made. 7 e 

If one has goods of five pounds va- £ _ 2M 
lue in one dioceſe, and a leaſe for years 
of the ſame value in another, theſe are 
bona notabili a. | N 
If the deceaſed had debts on ſim- 1 Rol. Abr. 
ple contract without ſpecialty, they 909. 
are bona, c. where the debtor re- 
ſides. = ME” - 3 | 
By the ſtat. 4 £9 5 of Ann. c. 16. ſect. 
26. Wages due to perſons for wor 
done in any of his majeſty's docks ſhall 
not be deemed bona notabilia, but the 


ordinary of the dioceſe ſhall grant pro- 


® # 


bates or adminiſtrations. | | 
Where one has goods ſolely in an 
inferior dioceſe, and the. archbiſhop 
preſuming he had bona notabilia grants 
adminiſtration, this is not void, for he 
has juriſdiction in all places within his 
rovince; but if it be granted by an 
inferior ordinary where there are bona 
_ notabilia this is meerly void. 2; 
If one dies having goods in England 
and Ireland, the archbiſhop of Canter- 
bury ſhall grant adminiſtration of the 
oods in his province, and the arch- 
iſhop of Dublin another for thoſe in 
his; the ſame of Canterbury and York; 
W nh 


13 


Style of the 
Judge. 


Judge the 
Court. 


Where held. 


per Hale. 2 Lev. 66. 1 Roll. Abr. 908. 


Of the Prerogative Court 


Hard. 216. Salk. 41. Dyer 305. Cro. 
Eliz. 719. | | 
If one has two houſes in ſeveral dio- 
ceſes, and lives moſtly at one, but ſome- 
times goes to the other, and being there 
for a day or two dies, adminiſtration 
ſhall be granted by the biſhop of this 
dioceſe, for he was commorant there, 
and not there as a traveller. Salk. 37. 
Where one dies having goods in di- 
vers peculiars, the archbiſhop ſhall grant 
adminiſtration ; for peculiars are ex- 
cepted out of the ordinary's juriſdicti- 
on; per Twiſden and Wyndham. 1 Lev. 

g | 


"dk. jake of Wi core bo called 
maſter, keeper or commiſſary; all pro- 
ceſſes run in the archbiſhop's name, and 
in the vacancy of the ſee of Canterb 
in the dean and chapter of Comriiy 
3 33 doctor of laws, is 
o judge of this court. 5 
e court is held in the common 
hall in the afternoon, and in the din- 
ing room 1 the morning; formerly 
1 he is the. wdiiftory of 8. 
auPs, . 


— Ee ; 5 | 
— enry Seymour and Thomas Bennet, 


principal regiſters, William Legard, Pe- 
ter St. Eley and Henry Stevens, are 
the deputy regiſters, one of whom 
a 1 | attends 


— 


ot Canterbury. „ 
attends the court, the other is conſtant- 
ly in the prerogative office to ſign pro- 
ror adminiſtrations and copies of 
records, and the third is the caſh- 
vers - and accountant to the principal 
regiſters. 
"The prerogative office,, where all _— 
original wills and records of this court 
are kept, was formerly held in Dean's 
Court near St. Paul's, but now removed 
to great Knight. Rider Street to a hand- 
ſome ne building on the ſame ſide of 
the ſtreet with the college of Civilians, 
where for one ſhilling a perſon may ſec 
any will there, or have a copy of-all, 
or a clauſe of any will for ten-pence per 
ſheet, (each ſheet containing ninety 
words) from the time of the rebellion 
of Wat. Tyler and Fack Siraw, at which 
time many records were burnt in and 
abo t Londan. . 0 * | » 
e oldeſt will I find regiſtered there 73. 4 
is - that of Lewys Clifforth, (or Lewis willthere. 
Clifford) made knight of the garter b 
king Richard the ſecond, which is date 
7 Sep. 1404, and proved the fifth of 
December following. Vide. Cod. MS. 
vocat. March Qn. 7. 1 
There are fix clerks under the de- Six clerks, 
puty regiſters, who have each of. them 
ſeparate, ſcats, and ſeparate counties 
or pariſhes allotted to them to fill up - 
probates, &c. for. 0 
E 2 All 


Df the Court of Delegates. 
All the offices here are alſo in the 
archbiſhop's gift. 12 N 


it. 


CHAP. Iv. 
Of the Court of Delegates, 


Court of D. Nr the higheſt court of all is the 


Court where 


court of delegates ; ſo called, be- 
cauſe the judges are delegated, and fit 
by force of the king's commiſſion un- 
der the great ſeal, upon appeals to him 
in his high court of chancery. Theſe 
judges are either lords ſpiritual or 
temporal, or both, and commonly one 
or more juſtices of the king's bench, 
common pleas, or one of the barons 
of the exchequer, and one or more 
doctors of the civil law. | 
Ihe proceedings run in the king's 

name. | | 
Here is a regiſter and a deputy ; 
Mr. Samuel Hill is principal regiſter, 
and Mr. Edward Ruſhworth is the de- 

puty eiter. | 

The court is held in the dining- 
room of Doctors Commons the day at- 
ter the prerogative; but when ſen- 
| tence 


Df the Court of Delegates. 


tence is given, it is held in Serjeants 
Inn Hall in Chancery-Lane. | 


Appeals to thi 


o this court are obtained h .. 
in three caſes. 1. From a decree, &c. —_— 


or grievance in any of the archbiſhop's 


courts 2. From places exempt, or 


peculiars belonging to the king or 
archbiſhop. And 3. From the court of 
admiralty. Wood's Inft. 505. 


The manner of obtaining them is How obtain» 
thus: The proctor of the appellant 4 


draws the commiſſion, which he muſt 
preſent to a maſter in chancery, with 
the inſtrument of -appeal, (if it was 


* 


made extrajudicial, otherwiſe a copy of 


the act drawn under the regiſter's hand) 
to which the maſter puts his hand, and 
then it paſſes the great ſeal; afterwards 
the ſame being exhibited to two or more 
of the commiſſioners, they proceed 
thereon. 5 DO. 

No appeal lies beyond this court ex- 


cept to the houſe of lords; but ona 


2I , 


* 


petition to the king in council a com- Commiſſion 


miſſion of review may be granted under Review. 


the 2 ſeal, appointing new judges, 
or adding more to the former judges, to 
reviſe, review and rehear the cauſe? 


CHAP. 


CHAP. v. 
Df the College of Civilions, or 


Doctors Commons. 


LL theſe courts (except, the de- 
legates when ſentence is given, 
as before mentioned) are held in the 
hall belonging to the college of Civilians, 
which was purchaſed by Dr. Hen. Har- 
vey, dean of the arches, for the profeſ- 
ſors of the civil law in London; here 
the judges and advocates commonly re- 
fide, and in term - time dine together in 
commons on every arches court-day: 
It was formerly (as it is now) known 
by the name of Doctor. Commons, and 
ſtood near to the place where it now 
ſtands in the pariſh of St. Benedict 
Paul's Wharf; it was burnt down in 
the fire of London; after which the 
» doctors removed to Exeter houſe i in the 
Strand till the year 1672. when it was 
rebuilt in a ſplendid manner at the 
charge of the profeſſion. 


* 


Ot the Confiliory Couzt. 23 


There is 3 good library for the uſe 23. rar. 
of the profeſſion, which ſtill increaſes, 
as every new conſecrated biſhop of late 
yours gives 2010. to be laid out in hooks 
or the ſaid library, inſtead of a treat to 
the profeſſion. | FO | 
The porter of the college (Peter Librarian. 
Powell) has the care of it. an 
There are other courts held here, as 
the court of peculiars, (whoſe com- Fecuhiars. 
miſſary is Dr. John Bettefworth) where 
there are certain pariſhes .exempt from 
epiſcopal juriſdiction, and are peculiarly 
belonging to the archbiſhop of Canter- 
bury, in whole province there are fifty- - 
ſeven ſuch | . 


— — 2 — 


CHAP. NM 
Df the Conſiſtory Court. 


HE biſhop of London has here. 
1 his conſiſtory court to hear cauſes ali * 
within the dioceſe; he has his chan- 
cellor, i. e. his vicar general and offi- 
cial principal (at preſeut Dr. =_ An- 
drew) and alſo his commiſlary, who 
is Dr. Betteſworth) whoſe buſineſs is to 
grant probates, c. of perſons dying 


Commiſary. 
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Ot the Conſiſtory Court. 
in the city of Landon and ſuburbs there- 
of, as alſo within the deanries of Mid. 
dleſex and Barking. 

Mr. William Skelton is the biſhop $ 
regiſter. 


C HAP. vII. 
Df the Court of the Dean any 
Chapter of St. Paul's. 
Dean and HE dean and chapter of St. Paul's 
= St. have their court here, which is 
4 


in St. Paul's. Dr. Edward Kina- 
— is commiſſary general thereof, Ed- 
ward Alexander regiſter. 


"IS 


Si 


———_ —— 9 ——ͤ— 


CHAP. vni. 


Ok the Court of the Archdeacon 


HE archdeacon of Middleſex has 4rchdeacon of 
alſo his court, which is held in Middleſex. 
St. Clement Danes church. Sir Henry 
Penrice, knt. LL, D. is the official prin- 
_ Cipal thereof, as is Edward Stanley, 
eſq; LL. B. to that of London. London. 
Mr. Roger Altham is regiſter of theſe 
two courts. 


E 


Ot the court ot the Dean and 
f Chapter ot Weſtminſter. | 


4 


IME dean and chapter of We/tmin/ter Dean and 
have their court, which is held in A 
Weſtminſter Abbey. Dr. Charles Pinfold Veltmintter. 
is commiſſary, Mr. Altham is regiſter. 


CHAP. 


- CHAP, X. 
; Df the Surrey Court. 


Surrey court. HERE is alſo-a court for the parts 

of Surrey, adjoining to Landen and 
Weſtminſter. Dr. Charles Pinfold is com- 
miſſary, Mr. Richard Che/lyn is regiſter. 


55 — r 
CHAP. XII. 


Df other Eccleſiaſtical Conzts in 
; the Kingdom. 


— yard HERE are 2 2 2 
7 aſtical courts in this kingdom, the 
. judges of which are archbiſhops, bi- 
mops, deang and chapters, archdea- 
cons, and ſome prehendaries, of vi- 

cars general, chancellors, commiſſa- 

ries, and officials appointed by them, 


and the proceedings are in their * 
tho 


Df other Eccleſiaſtical erer er 
tho! they are the * 8 courts... 1 


the clergy and churchya 
ral paziſhes or diſtrigs, in iy 
queſtrations, inſtitutions and indu 2 | 
—.— and diſpepſations, ordering re 
compoſitions, granting probates and 3 
miniſtrations, in hearing cauſes again! 
perſons for not frequenting divine ſer 
Vice or faergwenh againſt miniſters 
negle& of duty, againſt diſtyrhers, of 
divine ſervice, againſt perſons- f ay 
ing violent hands 92 a clerk; . 
cauſes of contract of marxiage, — 
titation, alimony, divorces, reſtiguti- 
on of conjugal rites, ſubſtraction « 
tithes,.. legacy, modus, qblations, obr 


ventions, mortuarics, 1 pro- 


curations, ſynodals, fees of judge 


regiſters, proctors and, apparitors ; all 


cauſes of dilapidations, rights to ſeats, 
nes and rates of churches, bounds 


urch - yards and * pariſhes, (if 


they come in queſtion in 3 ſpiritual 
matter) ſuits concerning inventories 
and accounts of executors, admini- 


ſtrators and church-wardens, ſimony, 


adukery, fornication, defamation, elec- 
tion of pariſh clerks and church-war- 
dens. They can puniſh perſons in - 
cauſe of, contempt for tearing a 

ceſs, or abuſing an apparitor as well 5 
at the common law. They can 0. 
en- 


#7 


inciſion cogſiſt in riſing churches Their jurif 


_ 


Ot other Eccleſiaſtical Courts, &c. 


ſentence for tithes for rakings tho 
never ſo involuntarily left, which the 
courts of law will not allow of; per 
Twiſden. Mod. Rep. 121. They may 
hold a plea of a thing prohibited by a 
ſtatute upon a penalty, ſo as they pro- 
ceed not on the penalty. 2 Lev. 222. 


Corey v. Pepper. They have power to 


judge of conditions where legacies are 
given upon conditions. 2 Noll. Abr. 


299, 300. The cognizance of ways 


for carrying tythes belongs to them, 
tho?” it is by preſcription only. Godolph. 
Abr. 354. They have the ſole juriſdic- 
tion in all caſes of deprivation, reſigna- 
tion, c. Degge of Tithes 101. Where 
the original is of ſpiritual cognizance 


they may try incidents which are tempo- 


ral, but there they muſt judge accord- 
ing to common law; aliter prohibition 
lies even after ſentence. 2 Roll. Abr. 
306. Salk. 547. Hob. 296. The ſtatute 
of limitations 21 Fac. 1. c. 16. does not 
extend to them, but only to actions 
ſuable in the king's courts. Hill. 1 W. 


M. Sbotter verſ. Friend, Cartb. 143. 


CHAP. | 


oat} 


CHAP. XI. 


The Method of zoceeding in Ec- 
| cleſiaftical Cauſes. 


method of proceedin in cauſes Method of 

eccleſiaſtical is either plenarily or proceeding in 
ſummarily ; the firſt requires a ſolemn fry cauſes: 
order in the proceedings, as the con- 
teſtation of ſuit; aſſignation to pro- 
pound all things, to conclude, and 
without concluſion all proceedings are 
null. The other requires a ſhorter 8 
proceeding, abſque Arepitu judicii et le 
ſimplici et plano. All cauſes in the pre- 
rogative court are ſummary, and here What areſum- 
conteſtation of ſuit, terms to pro- . 
pound and to conclude, are not re- . 
quired. All cauſes of legacy, defa- M hat plnary. 
mation, divorce, dilapidation, jacti- 
tation, ſubſtraction of penſions, tc. 
ſimony (at the inſtance of a party) 
all cauſes of correction, (of the mere 
office, or voluntarily promoted) laying 
violent hands on a clerk, impediment 
of marriage, ſeat cauſes, are plenary ; 
and if any one proceed es = 


8 The Method of Proceeding 


| theſe cauſes, as without conteſtation 

of ſuit; c. all the proceedings are 

null; but in ſummary cauſes, if one 

proceed plenarily, the proceedings are 

the more valid ; guod nota. The moſt 

What things material things in a cauſe are the con- 

What hinge toftatio litiss the provis and the: ſen- 

rialina tence: As to the firſt, the citation, 

Cauſe, certificate, conſtitution of a proctor, 
giving the libel, precede it; the an- 

iwers of the party, and the giving of 

4 : a tetm probatory follow it. As to the 

ſecond, proofs are made either by the 

parties anſwers or witnefles, (in which 

are | obſerved production, examination, 

as" and exceptions) or by in- 

ruments (in which occur the exhibiting 

proof by exceptions and compariſons). 
Fhitdly, a term to propound all things, 
(in plenary cauſes) and to hear ſen- 
tence on the firſt aſſignation (in ſum- 
mary cauſes) and to conclude, precede 
the ſentence; the execution, and taxa- 
tion of expences follow. There are 
other matters occur in ſome parts of 
What other the cauſe; vis. contempt, excommu- 
things occur in ication, abſolution, ſequeſtration, oaths, 
acauſe, c. All or either cauſes of office 

Cayer of or inſtance ; the firſt are of the mere 


office or promoted, and are for a 
crime committed or ſuſpected. When 
the proceedings are of the mere office, 
the judge proceeds againſt a perſon at 

the 


in Eccleftaftical Cauſes, 3 


the petition or accuſation of another, 
and then the cauſe is deſcribed [the 
office of the judge promoted againſt - 
C. D.] when promoted, as if a perſon 
voluntarily promotes the office of the 
judge, and calls the delinquent to an- 
ſwer articles, c. then it is deſcribed 
[the office of the judge promoted by 
A. B. againſt C. D.] All cauſes of cor- W 
rection ex officio mero are ſummary Y v1e#in. 
cauſes 3 aliter where there is a voluntary 
promoter aſſigned. | | 

Having treated already of the na- 
ture and offices of the ſeveral courts, 
and of the cauſes triable therein, I ſhall 
now proceed to the ſecond part. 


— 


PART H. 


A Collection of Modern Rules of 


Practice and Caſes adjudg'd in 


the Courts of Doctors Commons, 
(never before publiſhed) di. 
geſted under their proper heady 
in Alphabetical order. e 
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PART . 10 be ' 
4 eim * 1 odern Rule 
Practice and Caſes adjudged in 
| Courts Doctors Commons ne- A 
ver before publiſhed) digeſted. un- 85 
der their proper heads in Alphabe- | f 
tioal order. ” | f h 


Abatement. 


$ » 


J” the client dies * litis conteRtati-0f Abatenen 
onem, the proctor continues till ſen- 
tence; aliter if before; and in caſe 
of the death of the party, againſt 
whom ſentence has been read, the ex- 
ecutor ſhall be cited to ſhew cauſe why 
ſuch ſentence, ſhould not; be put in ex- 
ecution : but in caſes of defamation, 
or other perſonal action, the ſuit ſhall 
abate on the death of either party. * 
2 Cro. 15 1 Leon. 117, 178. 
— 6. 1 ent. 433. Pollexfen'v. Pol. 
+ ©£ n 216 + & 
Ka ” 2 Fo 360 Ab- 


- ws 


but if no appe 


/ 


1 


| "a : — packs „ 
Adſolution. 


Perſon taken by an excommunica- 
A to capiendo ſhall not be abſolved 
till he has paid the. contumacy fees, 
and alſo the fees of the fegnificauit, the 
writ, ſheriff's attornies, and other fees 
neceſſary in obtaining that writ, and 
then the Judge reſtores him, and ſig- 
nifies his abſolution for obtaining the 
writ pro corporis deliberatione. Gibſon 
1107. In contract cauſes the party ex- 
communicated for not ſolemnizing 
marriage according to ſentence, may 
be abſolved on giving ſecurity to obey 
the commands of his ordinary, c. 
tho” in other cafes he ſhall firſt obey be- 
fore abfolution, | | 
If one appears, and is excommuni- 
cated for not anſwering to a libel, (a 
copy of which is refuſed, gr has not 
been given him) he ſhall upon a prohi- 
bition be abſolved without taking the 
oath Metius parendi mandutis ecclefie ; 
arance, he ſhall not be 
abſolved without that oath. 1 Sid. 232. 
Scurr v. Burrell, 1 Vent. 5. 1 Sid, 
403. If perſons excommunicated be 
Aolved, and have taken that oath de. 


Aceounts. X fy 


parendo, &'c. and ſhall be excommuni- 
cated again in non parendo, c. they 


D ET 26 08 0 
perjury. ® 
n a — K* — 

j OT 


N Atcdunt mol be paſſed veſore 
the ſame judge, ot his ſurrogate ". 
or 2 that grants the adminiſtra- 
tion; as if A. B. the official of any 
archdeaconry grants an adminiſtration, 
the account muſt be paſſed before him, 
50 ſyrrogate or ſucceſſor, and not be- 
{ any chancellor of a dioceſe pere 
hibitjonis ; per Dr, Befteſwarth, 
"a eauſes of aceount the fingle oath 
| of the accountant ſhall diſcharge him of 
all ſums b ow expended, not exceed- 
ing forty ſhillings ; he ſhall be allowed 
| in © ſecular: eburts, over 
ng hes ſach coſts 6s were allowed 
Funeral expences, acco to 
the . N of the decea | 
| all out of his goods be. 
for 75 l or duties whatſoever. 
br 11. 3 Im, 
bs for Au ot fuser funeral ex- 
2 are allowable againſt a creditor, 


except for the cothn, ringing the bell, 
parſon, 


0 drcount, 


Accounts. 
parſon, clerk, and bearers fees, but 
not for palls or ornaments. Per Holt, 
1 Salk. 296, Shileey's caſe. An admi- 
niſtrator called to account at the pro- 
motion of a party is bound to exhibit 
an inventory, (but not under proteſta- 
tion of adding, c. as in common 
form) tho? he had exibited one before. 
He may have a decree againſt the plain- 
tiff in ſpecial, and all others in gene- 
rel having intereſt, to-{ce the accgunt 
paſſed, and diſtribution made, Since 
the 22d of Charles II. an adminiſtrator 
is bound to account without citation, 
and a perſon entitled, to diſtribution 
by that ſtatute may ſue the adminiſtra · 
tor to prove his account. ... Salk. 3186. 
Arcbbiſbep of e 
78. 2 Inſt, 6. The. Raymond s 
407. One witneſs to prove the ſealing 
of a bond, and one to prove payment. 
with the oath of the party, is good 
proof in accounts. A party praying 
an account, having an intereſt, is not 
to be condemned in coſts, unleſs he ob- 
. jeQs thereto. and fails in his proof; tho 
in this caſe ſuch exact ok not re- 
. quired as in other cauſes, therefore a 
_ ſhop-book is admitted as evidence. Ex- 
ecutors, where the reſidue is not he- 
Agueathed, and who have a particuſar 
legacy given for. their pains, and are 
KF $17 8 11 (UT A905 203 201 -q$bere- 


t { 2 


therefore called nude 2 are 


tribute. 
If an ad 3 be 3 to 
A. who has no right, and is afterwards 
repealed and granted to. B. who has 
right, B. ſhall ſue A. to account for 
the profits in his time in theſe courts, 
for there's. no other remedy.. Godolph. 
125. ſect. 32. The executors or ad- 


miniſtrators of any _m ardian * de 
. 


cited to account by he ab # © 5 


Ann. An account paſſed 3 mino- 


rity of a perſon intereſted * void againſt 


the infant, Fitz. Nat. Breu. 118. Ac-. 


count. 1 Brownl. 25. Adminiſtrati 
on during minority is repealed, and 
another is made adminiſtrator during, 

fc. and the ſecond adminiſtrator draws, 
the firſt to acesunt, and gives him a re- 
leaſe, 00 the infant at his full age may 
compel the firſt adminiſtrator to account. 
ain. Roll. Abr. 910. Stat. 22. 


23 Car. 2. LE tor, 4s Jac. 2. 6. 
7... 


| of account agai 2 church-wardens,. 
but they may make other church-war-. 
— and they ſhall hape! it againſt their 


2 Lilly's Reg- D 
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„ Actions. 


o/ Adee. T HE Law allows not of many ac- 
81 88 tions for the fame matter, accor- 
201. 1 Ley ig to the received maxim in law, 
71. 2 Ley Nemo bis puniri debet pro todem delifiv. 
193. 3 Lev. Action lies againſt an ordinary for pla 


73. Degg cing ne in à ſeat in an . 
208 Watſ. to another, or againſt any one for a diſ- 
mY turbance in a Teat in a church, for dil- 

* 4 Co. 49. apidations,' * Simony, laying violetit 
Salk. 134. hands oh à clergyman; (and the rea 
| ſon why this is fuable here is, becauſe 

the cletk having habitum et tonfurum, 

which made him known, it was an of. 

fence to the whole order. Codolphin's' 

— 115. Gibſon 10. 2 Infl. 492, 

608. 1 Cro. 753. 13 Edw. 1. Ne- 

form. Leg. 125. 12 Co. 99.) It lies 

againſt one for quarrelling in a church, 

for adultery, fornication, abſence from 

church, non-payment of a rate for the 

repairs of a church, or for books for 

the church, or for ſubſtraction of lega- 

Vide Lindw. cies left to pious uſes in which laft cafe 
de Teſtam. the judge may proceed againſt the exe» 


ita quorun- cytor of his mere office, or at the promo- 


— . tion of the church · wardens of the pariſh 
to whoſe poor the legacy was left.] aff 
| 8 


lies for hindering the execution of. a 


will, or making of an inventory 
puniſhment of which is —— — 
tion, as in a cauſe of temerary 


niſttation) Firz: Nat! Brew gd. 8 = © 


for fubſtraction of procurati 


nodals by a tector, G from his * 


(che 


4 


ſhop or archdeaton,” for ſubſtruction vf 


an annual penſion going dut of 4 17 


church, c. So for uttering teproachful 


| words, ere not defactatory) de. | 


18 6 a 
Deen 


. — mind, for Which en | 
which it chlled 


lies at common hangs 
here ' defamation, for a ſuit lies not 
here for words chargin 
puniſhable — and 
matory malice is — Ht — 


reproachful muſt be proved. Salt. | 
692. 2 * here for proctor's fees. 


See 4 Mod. 254. 5 Mad. 238. 1 
Vent. 165. 1 Salt 333. 1 No. Nrn. 


59. 1 Mod. Rep. 167. March 45. 
All artificers muſt pay to the rector, 


c. of their patiſn the tenth part -of 


an gens _ | 
— 


their gain (ealled perſonal tithes ) 
about  Eafter, for the year then paſt, 
(all charges 4irſt * Stat. 2 


10. G- 4. 13. 


Fe of yment ation lies; but 
| PA 5 choke 


kived vants . * r wa a 
(deduQing the c 5 of their dae 33 


47 


| ſome places where ſuch. — K tithes 


the rector e, in 2 
on of divine 


* Attions. 
theſe cauſes. are prohibited, except in 


were payable. for; forty 5% e DE 


4 Any inhabitant of a part 
wherein a chapel has been, antientil 


found an, Ge 2 75 
105 it u 
e a l ſubſt 5 


Aexyice.,;: 42 Hen. he 16, 
[hn Res 30. LEAD RL 1 0 


„ n excommunicate perlen © can not 


bring any ſuit, nor a minor under 


age of twenty - one, (without his guar» 


dian) nor à dean and chapter, 2 


head, and mers MM 1 5 of a 


college, mayor, . 
other e e 


Adminiſtrati. 
en how to be 
granted, 


lawfully, appointed. 
Ae +435! ©14 dar Ari: "OY C 
— 2 4 10 37 11 * 111 
— an * mm, "vg 
Adminitation and amn | 
» 1449) 26) {1 * = 1 F>.4 | 49 it 


1. * the huſband of the wife's 


A. Dminiſtration muſt be | granted 
ods. 2. To the wife of the huf- 


| band's.” Bur an adminiſtration may be 
granted to the father before the widow, 


and à refiduary ſegatee ought to 

preferred before hen an adminiftra- 

tidy, (with the will annexed.) If no 
_ huſband 


Abend of wiſe; then 3* £4 


children; if the children: die firſt, 4, 
To 3 father or mother; if no father; 
ec. Jo a brother or ſiſter of the 
whole ny 6. To à brother, c. 


of the half blood, for they are alt next 


of kin in equal degree ; and if none of 
the half blood, 7. To the next of kin, 
uncle, aunt or eouſin; and for default 
of theſe,” 8. To a creditor; for want 


of all theſe; 9. To any other perſon at 


the judge's diſcreion; or he may ex 


officio grant to a ſtranger letters ad col. Dyer tog. 
ligendum. bona -defuntti, "or. may take | 


them into his own hands to pay the de- 


43 


66, 256, 


ceaſed's debts: Wood's" Inft. $17; Ad. Hob. 250. 


miniſtration 'may be  grante 
the minqrity of an infant (next of kin) 
to any perſon and expires: when the 
infant arrives. at the age of twentyrone. 
It may be granted to one during the ab- 
ſence of another, but it muſt be expreſ- 
ſed in the Warrant that the party was 

then at ſuci hi extra regnum. It 
mag be gt ant 
pending ſuit in 


of neceſſity, at 


where there are bona: peri ura. I Vent. 
legally granted it cannot 


313. When 


be revoked, but where it is not (as to 
ſtranger when * is a next of kin) 
it may; but if the next of kin be inca- 
pable of taking ob it; through attaint or 
Aimbs 2d lo 105; 6 


1 « 
| 
1018111 


Inn 


during : Browol. 31. 


F 


Admintfi;ation andAdminiftzatos. 
excommunication, and the judge grants 
it to another, if he afterwards become 
capable; it may be repealed and-grant- 
ed to him. 1 Show,,) Rep. 351- If a9 
adminiſtrator become a bankrupt, the 
judge cannot revoke and graut it to 
another; aliter if he be non compat, for 
that is a natural diſability. Salk, 36; 
Adminiſtration was granted to the 
grandmother, and a mandamus was 
prayed to have it granted to the aunt, 
dut denied. Salk, 38. It is void when - 
granted by a wrong ordinary, and voĩd- 


able when granted to a wrong perſon. 1 


Ander ſ. 303. Owen 50. 1. Sid. 371 

It may be granted on condition, and 
. Whatever adminiſtrator does be- 
fore the condition broken is good. It 
may be granted for à particular time, 
as on, pela 5 1 2 Sid: 2 
or for a particular as to ſu 

Ranriate proceedings in choncery, We. 
or to receive a partieular fum; as pub- 
lic ſtock, Sr. No adminiſtration ſhall 
paſs till fourteen dan ber the inteſ- 
tate's death, nor ſſail i be granted to 


a creditor till the next of kin have been 
Adninifrat cited to accept or refuſe, Dr. Parſons. 


On granting thereof, Oath is taken to 
adminiſter the deceaſrd's eſtate duly, 
by paying his debts $8 far at his eſtate 
will extend, to give ina true inventory, 
.and paſs a juſt account of his admini- 

ſtration, 


_ : : | | : | . | . ; 4 


| ration. Bond is alſo given to the or Bond. 


dinary in double the value of the de- 
ceaſed's eſtate to make a diſtribution of 
what remains after all debts, funeral 
charges, and juſt W of all kinds 
Student L. 2. c. 11. Golds. 106. Cre. 


Eliz. 425, 459- 


Where an executor EST a will =o Arte, 
dies inteſtate, the judge ſhall grant ad. n de bogs 
miniſtration of, the teſtator's goods left 4 


unadminiſtred by the executor to ano— 
ther, and this is called Admini i/tratio de 
 bonis non adminiſtratis. Where the ex- 
ecutor refuſes to prove, adminiſtration 


ſhall be granted with the will annexed. nend. 


1 Noll: Abr. 90. 

In caſe of a remerary amis 
the right adminiſtrator or executor muſt 
| the probate. or adminiſtration un- 
der ſeal, and demand the deceaſed's 
goods, which, if denied, he muſt be 
cited to anſwer articles at the promotion 
of the adminiſtrator, &c. 

An action lies for and againſt an ads 
miniſtrator, and he ſhall be charged to 
the value of the deceaſed's © and 
no further ; but ſhall not be chargeable 
with them until they come to his CE 
1 RolPs Abr. 907, 919. If he dies his 
executor ſhall not adminiſter in his flead, 
but adminiſtration ſhall be granted 2 

| erm. 


46 Adminiſtration and Adminiſtrators 
Term of Law 12. +He may pay his 
own debt firſt, (if it be in equal degree 
with others ;) and if he was indebted to 
the inteſtate that debt ſhall be aſſets in 

| his hands. 1 RolPs Abr. 922. Vaugh. 98. 
Caſe where a R. V. dies, leaving a widow and, 
* has brother, the widow prays adminiſtra- 
ads | tion: the brother oppoſes it, becauſe. 
Fan, Jager by marriage articles ſne had barred her- 
2 c. ſelf of all dower, thirds, Mc. She ſets 
ite forth, that the jointure which the de- 
les. ceaſed was to ſettle, was not compleat- 
ed; and alſo that part of the eſtate he 
had ſettled was mortgaged, though co- 
venanted to be clear. Curia of opini- 
on, that as the conſideration on which 
ſhe was to be barred, was not compleat- 
ed, the bar ſhould not; prejudice her, 

and granted adminiſtration to her. In 

the prerogative court, Witham againſt 
| Mothem. |: - :-t fre 8 ö 
„ e Chriſtopher Smith died, leaving two 
cles between children (infants ;) C. S. the grand- 
creditors. father and guardian ex officio prayed 
adminiſtration : other creditors appear- 

ed, and alledged the guardian was a cre- 

ditor, and prayed articles; which the 

judge decreed. The guardian moved 
for a mandamus, which was denied ; 

but they declared if the children had 

been ſeven years old, and had choſe him 
guardian, the judge could not order ar- 


ticles. | 
A. N. 


— 


A. W. made his will, and gave the 
reſidue of his eſtate to his wife för life, 


afterwards to truſtees for the uſe of his bonis, &c. 


daughter A. (wife of J. A.) for life, 


without controul of her huſband; af. 


ter her death to her children, and mak 
his wife executrix ; ſhe proyes and 
dies inteſtate, leaving goods unadmini- 


ſtred; the daughter A. applies for ad- 


3 . 


miniſtration de; boni, c. cum teſta- 
mento, &'c, as alſp ons of the truſtees; 
the judge on hearing common lawyers 


and advocates decreed it to the trul- 


1 


8 1 Os Mt 4 A «by Ya-3\5% : * * 4 1 
See Stat. 31 Edw. 45 £1, 905 
75 s Med. 375. ö 


ibſon 573. 21. 
en. 8. c. 5. ower. 351.“ 43 Eh. 


F Ja. 2. C. 10, 17. 


Car. 2. c. 8 
Salk. 281. 30 Car. a. c. 7. 4 


5 
W. G M. c. 24. /. 4, 12. 1 Roll. 


1 


Abr. 910.  Gedolph. Orph. Leg. 131. 
Stat. Weſtm. 2. c. 19. Carter 125, 
136. 8 Co. 133. 1 Vent. 218. cal: 
in Equity Abr. 249. 1 Sid: 293, 372, 
409. 1 Lev. 186, 78. 1 Vent. 133. 


* 


x Sid. 79. Co. fol. 39. 1 Sid. 101. 


Adul 


' oh 


Adminiſtration and Adminiſtzatozs, © 


e. 8. 22 If. 23. Car. 2. c. 10. 29 
3 1 


Adultery. 


_ 


rites the adultery of the plaintiff all 
ed and proved by the defendant hind 
a reſtitution, unleſs the plaintiff proves a 
compenſation or remiſſion of the crime. 


"adult. 


IW u Caſo er adultery a age owh 

- confeſſion will not prevail. The rule 
5 the ST law is, revelanti turpitudi- 
ow m flugs non datur. Adu is 
oat, cauſe of divorce, but then 


it muſt be proved by witneſſes. 1 RotPs 
Al. 295. 2 f. 488. Godelph. Abr. 
Cher Miet in. frre l | 
arles Wolſeley on ivorce. 
Abr. 471, 27 ** 


In cauſes of reſtitution of c 


See 18 Levit. v. 20. Taylor's Caſes 

— I Vent. 158. 2 Lev. 67. G 

br. 58. 2 Inſt. 435. Cant 109. 
=. Nelfon's Rig . 
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1 


Age. 

ULL age * is twenty-one 

years Co Litt. 79. But a per- 
ſon may do many things under that 
age; at fourteen he may chooſe a 
guardian, and conſent to.marry; a wo- 
man at twelve may conſent to mar- 
ry, and at fourteen may chooſe a guar- 
dian. A man cannot make a will of 
goods before fourteen, nor a woman 


Axe. 


before twelve; but it depends wholly 
on our courts to determine at what 


age ſuch wills may be made. Suuinb. 
43; 218. 1 Inkk. 89. 5 Co. 29. 2 Mod. 
315. 2 Jones 210. 

A father may by his will, executed 
in the preſence of two witneſſes, diſ- 
poſe of the cuſtody and tuition of his 


children (if under twenty-one years) 


during their minority, to ſuch perſons 
as he ſhall think fit, Stat. 12 Car. 2. 
c. 24. Minority of an executor de- 


termines at ſeventeen, of an admini- 


ſtrator at twenty-one. «lf money be 


bequeathed to one at his age of twenty- 


one, and he dies before that age, the 
money is loſt ; per Finch. And where 


one bequeaths a ſum .of money to a 


. G woman 


50 Alimony. 
woman at her age of twenty-one, or 
day of marriage, to be paid her with 
intereſt, and ſhe dies before either of 
thoſe days, .the money ſhall go to her 
executor. 2 Vent. 342. 


k4 
* —k * ew Is tt. Att. _—_—— a. 


Al:mony,uuhat the huſband's eſtate, which by 
the ſentence of this court is allowed 
the wife for her maintenance (upon 

any ſeparation from him) Lite. 
In every cauſe where the wife ſues 
the huſband, or # contrario, as ſoon as it 
appears to the judge, either' by the 
anſwers of the party principal, or by 
the proofs, that the marriage was ſo- 
lemnized betwixt the parties, the 

. wife's proctor prays that the huſband 

1 Chan. Caſ. __ be condemned in coſts of ſuit 

250, &, and alimony, and then porrects a bill 

. 4,510: 124; of coſts, and prays alimony to be al- 

508 ge lowed from the return of the citation, 

pendente Lite*juxta Ratam of fo much 
per week, c. leaving a blank at the bot- 
tom of the bill for the judge to inſert 
the ſum to be paid %u finem Litis ; 
the judge then taxes the coſts, and 
being certified of the man's abilities, 


| [for 


A ed ſignifies that proportion of 


| {for in taxing of alimony Conſuetado 2 J 
et Qualitas ejus cui ur ſunt confede« 1 


randæ] he taxes ſo much for alimony 74 _ 
weekly, c. Ni aliter per nos decretum 1 
fuerit; and the uſual ſum is the third, 1 
odr at leaſt the fourth part of the year- 1 
ly value of the eſtate, though the man it 
may in any part of the ſuit (to avoid = 1 
a further taxation) alledge his poverty, = 
or that he is decayed in his eſtate z the ol 
wife's proctor may alſo alledge the 1 
value of the goods her huſband had 95 if 
as a portion with her at the time of = 
marriage, and the value of the 
he poſſeſſes, that a certainty of the ya- 
lue may appear by his-anſwers. Nel. 
ſon's Rights, tit. Alimony. No alimony = 
can be decreed but by conſent, or pro 
Expenſis Litis, unleſs there be firſt a 
decree for a ſeparation, 1 Rolls Rep. 
110. Cro. Car. 220, 1 Edw. 4. c. 1. | 
Alimony may be before divorce ;. for Mo 
though the libel be generally propter Sæ- 1 
vitiam, &c. becauſe the want of neceſſa - —— . nl 
ries is Sævitia; yet there ſhall not al- 
ways be a ſeparation upon this, but the 
man may appear and give ſecurity to 
maintain his wife, and ſo they may co- 
habit. 1 Sid. 109. If the huſband 
refuſes to live with his wife, or thruſts 
her out of doors, the ordinary will 
compel him to allow her alimony. 


Allegations. 


Allegations: 
2 Brownl. 18. In this caſe ſhe makes 
an afidavit to this effect. 3 


AB. wife of C. B. 9 this 
cauſe, maketh oath, that her huſband, 
the ſaid C. B. has refuſed to cohabit with 
her, and has not ſo done for the ſpace 
f | paſt, and that on the 

» ſhe the 


ſaid A. B. did earneſtly requeſt him the” 
ſaid C. B. to take her home and main- 


tain ber as his wi . which he OY 
refuſed. 


This is the proper court for alimo- 
ny, and if the huſband will not obey, 
the judge may excommunicate him: 
beſides, the remedies are more proper 
here then by juries in publick courts, 
becouſe model and decency require 
domeſtick — to be privately 
determined. 1 w_ 124. | 


Allegations. 


LL allegations ſhall be fi ned | 
an advocate, otherwiſe they 
not be admitted. If a judge refuſes to 


admit an n. material and perti- 
nent 


Anlwersg. 


nent to the 2 the gui may be. 
ro 


relieved on an appeal, ves the 


matter alledged; but if he — oath 
of his credulity, he ſhall obtain upon 


his appeal without proving the matter 
alledged. 
When a proctor to prevent a cauſe 


being aſſigned ad cuncludend', ſays he 


ves an allegation, he ſhall really give 
it in, and ſwear that he believes he 


rove it (if required by the adverſe - 
— and that he gives it in non 


_ ayerencs Oy 


. Ankwers. 


| A Libel being given and admitted, 
the lain 1 roctor is to pray 


an anſwer 4” the defendant or his 


proctor, ho ſhall be obliged to anſwer 
negatively or affirmatively the ſame 
day. And whoeyer makes an inſuffi- 
cient anſwer, which ſhall be fo ad- 


judged, and orderedtobe amended, ſhall 


pay 135. 4d. for the delay, but if it 
full” the other fide ſhall pay as much. 
And in examining . as to what 
they do not know, they may ſay, they 

do not know certainly to depoſe; but a 


party principal, as to what 3 
1 


33 


ö 
| 
: 
| 


54 


poſitions to the party principal. 


Anſwers. 


his own fact, muſt directly anſwer yea 
or nay; and as to what concerns an- 


| other perſon, what he thinks or be- 
lieves in his conſcience to be true, wiz. 
ger verbum (Credo); and in the end of 


every anſwer to add theſe or the like 


words. — And otherwiſe he does not 


believe the contents of the ſaid poſi- 
tion or article to be true in any part 
thereof. And in writing his an- 
ſwer the proper terms muſt be ob · 
ſerved. —Anſwers and believes, or 
confeſſes, &c. and not depoſeth and 
faith. —_—— And Note; - thoſe that are 
called articles to witneſſes, are called 


And where the poſition is Multiplex, 
and contains many branches, enquire 
of the party how much thereof he can 
confeſs or believe, and that being wrote, 
cloſe it with the reſt of the contents 
in the ſaid poſition he does not believe 


to be true in any part]. And when a 


arty principal and a witneſs are both 
1 together, it is beſt to examine 
the party firſt; for he perhaps will con. 
feſs many articles, which, if he does, 


the examiner may take leſs pains upon 
- the articles ſo confeſſed . The party 


principal's anſwers are taken by his 
N ſometimes by the regiſter go. 
ram judice, depoſitions of witneſſes by 
the regiſter; ſo that the examiner 

| | not 


If the party confeſſes any poſition, he 
muſt ſay that he believes the fame to 
be true; if he does not confeſs———That 
he does not believe, but denies the ſame 
to be true in any part thereof; but 
if he ſays only that he does not believe. 
(without a negative added) the an- 
ſwer will not be full, and it will be de- 
creed for fuller anſwers, If the de- 
fendant will not conteſt ſuit ay 9” 
he may confeſs and conteſt ſuit affir. 
matively, and ſubmit himſelf to the 
judge, and offer the coſts to he taxed 
by him (which is frequently done in 
defamation cauſes). he intends to 
conteſt negatively, he muſt proteſt 
againſt the nullity, c. and that he 
does not believe the contents to be 
true, then the plaintiff repeats his li. 
—— j 8 the plain- 
hen prays that the party principal 
may anſwer thereto, whtch the _— 
ingly. The anſwers of 
a community are given by their ſyn- 
dick, ſufficiently inſtructed and law. 
fully conſtituted; and if he does not 
anſwer, they may be excommunicated 
as any other perſons may, by theſe ge- 
neral names, the dean and chapter, 


ns In 


Anſwers. 


In a cauſe of jactitation of marri- 
the defendant is obliged to anſwer 
the libel, though no witneſſes have been 
produced thereon ; aliter in a defama- + 
Dee te ns! 3 
If the defendant confeſſes the mat- 
ter deduced in the libel, and does not 
the next court-day give in ſome plea 
to take off the force of the faid con- 
feflion, the cauſe ſhall then ſtand con- 
cluded, and the next court-day after 
ſentence ſhall paſs againſt him; .and 
whoever does not cite the party to an- 
ſwer before his term probatory be out, 
utterly loſes the benefit of the anſwer. 
If a proctor delivers a falſe copy of 
a libel, to which an anſwer is given, 
the anſwer ſhall be taken. Godolph. 
124. /. 30. 8 8 | 
If the party has not fully anſwered 
the poſitions of a libel, Ec. the plain- 
tiff ay alledge the fame, and the 
judge ſhall aſſign a day to receive in- 
formations whether the anſwer be full 
or not; and if the reſpondent ſhall be 
adjudged and admoniſhed to anſwer 
further, and he refuſes ſo to do, the 
matter ſhall be taken pro confeſſo; but 
if he refuſes to be ſworn to anſwer, he 
ſhall be excommunicated. 
The anſwer of the proctor in a 
cauſe of reſtitution of conjugal rites 
or 


- Anſwers. 


to divorce, as to the marriage, is very 
neceſlary. 

A perſonal anſwer is not to be de- 
creed in cauſes. of defamation, or 
other criminal cauſes, before the pub- 


lication of witneſſes, quia per Legem 


nemo tenetur prodere ſeipſum. 1 Sid. 374. 
When a perſon is cited to anſwer ar- 
ticles, (though he is not bound to anſwer 
_ criminous poſitions upon oath) yet he 


ſhall anſwer the ſame and other poli. - 


tions not criminous, which if he refuſes, 


it ſhall be taken pro confeſſo. If the 


ſame be confeſſed or proved, the party 
may be examined upon oath. If the 


party is at ſo great a diſtance off that 
e 


cannot conveniently attend to be 
ſworn to his anſwers, ' a commiſſion 
may be granted to ſwear him; and if 
he in his anſwers ſwears to the poſition 
of a libel concerning his own proper 
fact, quod non credit, 22 and the ſame 
ſhall be afterwards T he may be 
proceeded againſt for perjury. 
If a witneſs refuſes to anſwer, or 
not fully anſwers interrogatories, exhi- 
bited by the adverſe proctor, the ſame 


may be alledged, and the judge ſhall 


decree him to anſwer further. 


Apparuors, 


Appeal what, 


which appeal ought to be made in 
Pio 
0 


, 
— 
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Apparitors. 
A appartior ſhall not be a promo- 
n 


— 


ter; he may be removed for of. 
ces, and decreed contumacious if he 
afterwards exerciſe his office. Godolph. 


7 
* 


Abr. f. 87. f. 12. 3 
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Appeals. 


N appeal is a removing a cauſe 
from an inferior to a ſuperior 
court, whereby the ſentence is ſuſpend. 
ed till the appeal is heard and determi» 
ned; and all acts done after the faid 
appeal, in prejudice of the appellant, 
are to be reverſed. and though one is 


excommunicated while the appeal is 
— he may brin * at 
law. 4 A. 340. 1 are from 
grievances, definitive ſentence, or in- 
terlocutory. decrees, From grievances 


are, when the judge refuſes to admit 
an allegation, tc. or receive witneſſes, 


Scriptit (a t viva voce) within fif- 
| teen 


: Appeals, 

teen days. Interlocutory decrees are 
ſo called when they are final as to the 
article, matter or cauſe. Ap 


are either judicial or extrajudicial; the 


firſt is either from the ſentence or in- 


terlocutory; the laſt is from the acts 
and extrajudicial decrees. All _ 
from a ſentence muſt be within fifteen 
days; but if it be from an interlocutory 
it ought to be made within ten days 
by the canon law. 24 Hen. 8. c. 12. 25 


Hen. 8. c. 19. Appeals from 2 
2 againſt 


in cauſes of correction ſhall 
the promoter, and not the judge; in 
which caſe the grievance muſt be 
oved by witnefles ; ſo muſt appeals, 
- reaſon of taxing exceſſive coſts ; 
in which laſt caſe the appellant muſt 
ſhew what is uſually allowed by the ac- 
cuſtomed ſtyle of the court, and what 
is over-taxed in a' particular ſchedule 
annexed to the appeal. | 
If the party againſt whom ſentence 


is given will appeal, the ſame may be 


made apud acta (ore tenus); whereupon 


the regiſter is to make the act, and 


an inftrument of appeal atteſted by 
witneſſes. An appeal. from an inter- 
locutory ought rather to be made in 
ſeriptis - than apud ada. If a judge 
make a ſurrogate or commiſſioner ad 
partes to examine witneſſes, the party 


may appeal upon any grievance geen 


60 


Appeals, 
ſuch ſurrogate to the judge himſelf. 
— a C 4 yan a party to give 
ſentence againſt him, he may appeal 


2 verbis comminatoriis, which words 


muſt be proved becauſe they do not a 
in the proceſs tranſmitted. —lIf a 
judge after concluſion ſhall delay ſen- 
tence for ten courts, the party ag- 
grieved may appeal. Unjuſt excommu- 
nication may be appealed from, and the 


original cauſethereupon ſhall be proceed. 
ed in before the judge ad quem, c. and 


the appellant excommunicated by the 
judge @ quo, &'c. may have abſolution 
inſerted in the inhibition by the judge 
ad quem in talem diem, c. —lIf a ſen- 
tence. is given in the abſence of a par- 
ty, or if witneſſes are not received, or 
ſuit not conteſted in plenary cauſes, 


the party againſt whom ſentence ſnall 
be given may on the day ad videndam 
ſententiam alledge the nullity thereof for 


the cauſes aforeſaid, and pray revo- 
cation, in default whereof he may ap- 
peal,—If the appellant fail by deſer- 
tion, non-tranſ{miſfion, &c. the judge 
ad quem ſhall confirm. the ſentence of 
the judge @ quo, and tax coſts with a 
monition- The appeal ſhall be ſhewn 
to the judge before any inhibition be 
— Can. 97. The proceſs ſhall be 

uly tranſmitted. to the judge ad quem. 
Can. 134. Appeals brought and proſo- 

| cuted 


0 Appeals. 
cuted muſt be determined within the 
compaſs of one year, otherwiſe they 


are ſaid to be loſt. No party appel - 
lant ſhall be put into a ſecond year, 


unleſs upon ood cauſes firſt ſhewn and 


allowed by the judge. * 
If the 8 appellate knows the 


appeal to be . by reaſon of — 


gravanien, he may confeſs the 
upon the return of the inhibition, — 


pay the coſts, and pray the cauſe may be 
proceeded upon coram fudice. The 


party appellate by reaſon of a pre- 
tended go may conſent that the 
principal cauſe be proceeded in before 


the judge of the appeal, as well as the 
appeal itſelf, to which the appellant 1 is 


1 ed to conſent. 


bition on e judge @ quo, and fails to 
cite the appellate or to certify his ci- 
tation, and to proceed in the appeal, 
the appellate may appear under pro- 
2 _ obtain a _ to 
cite the appellant to and pro- 
ceed, in default win the —— 
ſhall be diſmiſſed; if the judge à quo af- 
ter inhibition ſerved on the party ap- 
pellate, ſhall do or cauſe any act to be 
done in prejudice of the appellant, 


they ſhall be proceeded pint in couſd 


attemptationis; and if be 
not inhibited within' fifteen — the 


party 


the a 9979 has ſerved the inhi- 


— 
— 
- 


| 


"appellant to pay the 
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party who has obtained ſentence is 
to have à proceſs ad videndum ſenten- 
nam, tc, and coſts taxed ; upon the 
return whereof, the party being cited 
and not appearing, coſts are to be taxed, 
and ſentence put in execution in pain 
of his contempt. In tithe cauſes 


| ſentence ſhall be put an execution as to 


coſts, notwithſtanding an appeal in- 
— or inhibition iſſued out, by | 
the 32 Hen. 8. c. 7. But in appeal 
lies for an immoderate taxation non ob- 
ante the ſtatute. If an appeal be re- 
mitted to the ju N the judge ad 
quem may notwithſtand A the 
by moni. 

tion. 

The appellant ſhall on the day of 
appearance of the appellate give a libel, 
and in the ſame manner as in 
the inſtance, 

The inſtrument of appeal nader the 


hand of a notary publick muſt be ex- 


hibited before the cauſe is concluded, 
in the preſence of the adverſe proctor. 
No term probatory ſhall be allowed far 
proof of a libel of appeal where it is 
appealed from a grievance, but the 
cauſe to ſtand and be concluded upon 
bringing in the proceſs, where the gric- 
vance can appear out of it, 

If two appeals are, one by reaſon of 


| forme 92 before ſentence, and 


the 


Appeals. e 
the other from the ſentence, and both 
are contained in the ſame inhibition, 
and one libel, and the appellant ob- 
tains in the one, and the appellate in 
the other, the one ſhall not have coſts 5 
againſt the other; but there ſhall be 50 
erpenſarum ry Ka „„ 
An appeal from a ſentence of ſeque- 
ſtration ſuſpends the ſeizure. Gibſon, 
tit. Appeal. | N 
Action lies againſt a proctor, againſt 
whom ſentence is given, if he does not 
appeal. N | 
In the arches, Michaelmas term 1726. Cafe. 
Warren againſt Culme, on an appeal RateCauſe not 
from Exon, à querela nullitatis was 4 Plenary one. 
brought, ſetting forth the cauſe, (be- 
ing a cauſe of rate) and that it was 
a plenary one, .and that there was no 
libel, /itis conte/tatio aſſignatio ad pro- 
ponendum omnia, concludendum, or con- 
cluſion: the judge rejected the quere- 
las, and doubted whether it was a ple- 
cauſe. FEY 
In Trinity term 1738. Somers againſt Caſe where 
Beale, adminiſtration was granted to 4fea!froman 
a creditor on the renunciation of the 4 32 
widow only, and not the children 3 fun day 
another creditor appeals from the arch · aul. : 
deacon's court of . Canterbury to the 
arches, becauſe the adminiſtration 
was granted within fourteen days; the 
judge pronounced againſt the- appeal, 
becauſe 


on 


64 OY Appearance, 
becauſe it was not the practice of that 
court; and archbiſhop Whitgift's in- 
junctions had no effect but in the courts 
for which they were made. 
Caſe. In the court at Worcgſter two perſons 
. were put into one citation, one only 
deere 7 end, and prayed a libel, and con- 
put in one Ci. ſented to all aſſignations, and a ſentence 
tation. againſt him.—Objected on the appeal, 
that by the ſtatute the citation was 
void, and the whole proceedings null 
(two being put into it); the appeal 
was pronounced againſt, and adjudged 
no nullity in a civil cauſe. 


Appearance. 
Appearance. PON the return of à citation, 
if the perſon cited (being per- 
ſonally ſerved, or otherwiſe duly ex- 
ecuted) docs not appear by himſelf 
or proctor, the next court-day the 
adverſe proctor is to accuſe his contu- 
macy ; and the judge uſually reſerves 
his pain, and continues the certificate 
of the citation to the next court, when 
if he does not appear he is excommuni- 
cated. A perſon cited, and not ap- 
pearing, is not contumacious, unleſs the 
adverſe proctor has expreſly 0 
5 is 


Appearance, 
his contumacy. He is faid to be con- 
tumacious, who being cited does not 


appear, or moniſhed by the judge does 


not obey. If the party cited appears 
tho? the proceſs be not returned), he 
{hall be diſmiſſed with 65. 8 d. Coſts, 
beſides 3s. 4d. for the monition in 
caſe the party agent will not proceed; 


and it is ſufficient for the party cited to 


appear at any time of the day; and if 
the principal appears, all things 


muſt be done by him ſub prote/fatione 
non revocandi proturatorium,. Where 


one is cited into the prerogative court 
to prove a will, or ſhew cauſe why ad- 
——5* ſhould not be revoked, 15 

endant's proctor may appear /ub 
prote/tatione de, &c. and alledge incom- 


petency of the judge and court, the 
proof whereof will lie on the plaintiff, 


An accountant (where the intereſt of 
the parties is ſet out in the citation) is 


bound to appear perſonally, and not by 
proctor. No proctor is to appear in 


caſe of contempt till anſwer, nor 
then without leave. If the party 
principal or proctor, againſt whom ſen- 
tence is to be given, appears not on the 
day aſſigned for the ſame (monition 
being given) it is to be read in pnam 
contumacicæ. 

In cauſes of defamation the defen- 


dant ſhall be cited to ſee penance in- 
H - - nn 


Articles. Allets. 
joined him, and monition to colts: 


— 7 ed i dons penance ſhall be injoin- 
does not, to be excommuni- 


66 


Articles. 
au. N Cauſes of correction at the vo. 
luntary promotion of a common 
perſon, it is adviſable for the 
ter to exhibit articles in perfon, and 
that a proctor be not named till after 
fait is conteſted. | 


Aſlſets. 
Ain what Ti Goods, c. which belonged 
w 


to the teſtator at his death, and 

ich come to the executors bands, 

are called aſſets, from the French 47 

ſez ) enough, or ſufficient to make 

executor chargeable (2s far as the fame 

extend) to a creditor, legatee, c. 

aſſets in the hands of one are aſſets in 

the hands of all the executors. If the 

teltatox's cattle breed after his a 
| | * IM 


Allets. 67 
the young ſhall be aſſets: ſo wool 
wing, goods mortgaged and not re- O of exe- 
8 or the money where with they cer, c. 6. 
were redeemed; all debts, Oc. reco- | 
vered by the executor by action. If Wood 323. 
an obligee or creditor be made execu- 
tor, their debt is aſſets. Tho” a plan- 
tation be an inheritance, yet being in a 
foreign country, it is a chattel to pay 
debts, and a thing that is teſtamen- 
tary. 2 Vent. 358. A debt releaſed 
by the executor is aflets as received. 
Hob. 59. If lands are deviſed to 
executors. for years, this is aſſets. 
2 Brownl. 47. Damages recovered in a 
Luare Impedit are aſſets; ſo are all ſepe- 
rate debts in an inventory, for they 
may be had for demanding (unleſs the _ 
demand or refuſal be proved); per Holt. - 
Salk. 296. * Leaſes are aſſets to pay *OOrph. Leg. 
debts, notwithſtanding the executors 205 contra, 
afſent to the deviſe of them. If an 9993 Ter. 
executor make a devaſtavit and die, (.q Ude 133. 
his executor muſt make good the quan · per Turner 
tum of it to the creditors, if he has if l is charg- 
aſſets from the firſt executor. 1 Chan. *. W © 
Caſes 257. If an executor makes gain 5 
the teſtator's money, it is of way 
1 Brownl. 77. If a feme adminiſtra. 
trix waſtes the aſſets, and marries, and 
dies, the huſband is liable to no more 
than what came to his or his wife's 
H 2 hands 


: hands after the marriage. Caſes as 
Abr. Equity 60. . o > 
| 1 legacy where the exe- 
cutor has no. aſſets except ſpecialties, 
which perhaps are deſperate, he may 
tender an aflignment of them; and 
if it be refuſed, and no other aſſets 
proved, he ſhall have coſts. In caſe 
of defect of aſſets, legacies ought to 
be _— in _ proportion. ; 


* 
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Caveats- 


Caveat is a kind of entry or me. 
morandum left in a book kept for 
chat purpoſe in all regiſter's offices, 
to ſtop probates, adminiſtrations, li- 
cences, diſpenſations, faculties, inſti- 
tutions, c. from being granted with- 
out the knowledge of the party that 
© enters it, in the following form. 


Fan fom Let nothing be done in the 
of A. B. late of C. in the county of D. 
deceaſed, without notice to E. proctor, 
for F. G. having an intereſt, [or the 
widow and relict, or a creditor, Sc. 


of the faid deceaſed.) 


Caveat what. © 


— 


we 


An adminiſtration was granted pend - Cafe of admi- 
ing a Caveat, C. if revocable for that _—_— 
_ cauſe? Curia. It is, and the de ce nk Gm. 
are judge of its validity; and it is in jred void. | 
the civil law the ſame as a /uper/edeas f 
at common law; it is an entry or 


memorandum by the clerk to give cau- 
tion. 1 Lev. 157. 1 And. 303, Owen 


o. | „ 
® The courts of common law 32 
not to meddle with the validity of a 

Caveat; the canon and civil law al- 
low it, quia verefur damnum futurum, 
1 Sid. 371. Poph. 133. Codoph. | 
Abr. 276. 2 Brownl. 119, | 
An executor after a Caveat entred 
is ſworn before a ſurrogate, and held 

; and he cannot afterwards be ad- 
mitted to refuſe. 1 Vent. 335. 8 
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CTertillcates. 


; ke | | * . | 

Fter a citation or other proceſs Certificate of 

has been ſerved upon a party, the vn. = 
mandatory uſyally makes oath, and 
certifies the day and place when and 
where the party was ſerved; or if he 
cannot find him to ſerve him perſonal- 

ly, he muſt certify this alſo, in order 
to have a viir et modis, The plaintiff 


Charitable Uſes. Churches. 


may proceed in a cauſe, tho' the de- 

fendant object againſt the certificate of 
the execution of the citation. 

Of executin In a commiſſion ad partes, the no- 

= commiſ- tary who was made choice of to exe- 
' cute it- muſt draw a certificate in the 
name of the commiſſioners, directed 
to the judge who granted it, to-which 

the depolitions taken, the commiſſion, 
interrogatories and ſubſtitutions, (if 
any) are to be annexed, and then the 

certificate muſt be ſealed up and fub. 
ſcribed by the notary. 2 


— A. A 6s. _— — ——_— — — 


/ Charitable Ales. 


Cbaritableuſe, ONE given to a pariſh gene. 
M rally, without laying to what 
uſe, ſhall be decreed to the poor of 

the pariſh. 1 Chan. Caſes 135. 


* 2 bk. —» —_—_— — — — 1 


Churches. 
Very perſon is obliged to go to 


. R 7 * $ 
church. N 
tire neglect is puniſhable in this court. 


ſome church or other, and an en- 


Church-wardens, 7 
Fall. 167. Mad. Caſes 188. Lindw. a | 
184, wg Ref. Leg. 106, Sparrow's 

Coll. Can. 77, 78, 126, 236, 237, 181. 

31 Rubrick ad finem. 2 Rall's Rep. 438, 

455. Hardr. 406, 407. March 93. 

Stat. 5 & 6 Eqdw.6.c,1. 1Eliz.c 2. 

Echard's Hift. Eng. 52. Can. 21, 1 Sid. 

3 5» Stat. 1 W. M. c. 18, ® 


PV 8 A 


— 


Church-wardens. 


| n RE — bare 
early in Eaſter w the joint 4, | 
— * of the Y inifier and — I” 
ners, if it may be, in which caſe the C. 
miniſter has only a ſingle yote ; but 
by cuſtom he may chooſe one, and the 
pariſhioners another. 1 Vent. 267. Can. 
89. But a cuſtom that the old church- 
wardens ſhould chooſe the new ones, 
was heldunreaſonable and illegal in Mr. 
Arnald's caſe at Hereford aſſizes 1704. 
They are temporal officers, and have 
the y and cuſtody of the goods 
of the church; and as it is at the pe- 
ril of the pariſhioners, ſo they may 
chooſe and truſt whom they think fit, 
5 Mod. 325. And the archdeacon has 
no power to elect or controul their 
election; he has no more to do than to 


1 


Church -wardens. 
adminſter the oath, and admit the per. 


ſon choſen. 
At a meeting of a veſtry, (whether 


ſelect or at large) in order to elect them, 


the miniſter has only a right to con- 
cur with the majority of the veſtry 
for the choice of both; but in caſe of 
diſagreement with the veſtry, he has 
the ſole right by virtue of the canon 


of naming one for the year enſuing, 


to act as, and be. ſworn a church-war- 
den, after he had openly diſagreed to 

the choice of one by the volley, un- 
Jeſs there be an immemorial cuſtom for 
the pariſhionerstochooſeboth, in which 
caſe the cuſtom over-rules the canon. 
Wherever, or in what body of men 
ſoever the right of electing them lies, 
or is inveſted by canon or ' cuſtom, 
fuch men may each year chooſe ſuch 
perſons as pleaſe them beſt to ſerye that 
office, who are not excuſed or incapa- 


ble by law of holding it, tho? thoſe 
© perſons have formerly ſerved that of- 


fice, and are willing to ſerve it again; 
for they being ous * for the pariſh, 


the miniſter (as the caſe is) or inha- 


bitants are the beſt judges of his capa- 

city and qualifications to ſerye them. 

And tho? the perſon named by the mi- 

niſter to ſerve be entred in the book, 

and no proteſt. made againſt ſuch his 

right of chuſing, yet it is in the your 
x | . . 0 


ily 


— 


Church⸗Wardens. | 73 
of any one of the reſtry or pariſh to 
enter a Caveat againſt ſuch ES s be- 
ing ſworn, and to bring the miniſter's 
right on the canon and the cuſtom in- 
. Dr. P. 1725. 
A counſellor or an attorney cannot 
be choſe, if they are, a e lies. 9905 8 
. Rolls Abr. 272. Church-wardens be- ſerving. 
ing diſſenters may act by deputies, 
Stat, 1 W. & M. c. 18. | 
In ſummoning the pariſhioners they 
need not do it from houſe to houſe, but 
a general publie ſummons at the church 
is ſufficient, and the major part of them 
that appear will bind the whole pariſh, 
1 Med. Rep. 236. At every viſitation Cas. 111, 
they ſhall — — the names of all thoſe * 
that behave diſorderly in the church, 
and all offences preſentable by our laws 
relating to the church, parfon or pariſh- 
ioners; and that not only on their own 
knowledge, but on common fame : they 
ſhall not be ſued for preſenting, nor be 
bound to preſent above twice a year, Can. 11 [7 
but ey at any time.) The old ones A 117, 
hall — e their preſentments before the 118 
new ones are ſworn; and when they 
preſent any crime they are not bound 
to prove, for it is preſumed they do it 
without . - and that the crime is Dy Ch 
notorious, ſhall collect the offer- g of Eng: 
tory, and with t e miniſter diſpoſe of land, part. 3. 
it. By Stat. 13 & 14 Car. a. they ſhall p. 28. 


fign 


74 
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= they being out of their office could not 


fue for a rate made by them in the year 


Church-wardeng, | 
fign briefs, and atteſt what is collected. 
Stat. 4 & 5 Ann. c. 14. At the end of 
the 2 or in one month after, they 
ſhall give an account of their receipts 
and diſburſements to the miniſter and 
22 and deliver what remains 

their hands to them, or to the new 
church- wardens; and on refuſal may 
be preſented at the next viſitation by the 
new church-wardens ; or any of the pa. 
rifſh that are intereſted — by proceſs 
call them to an account before the or- 
dinary ; and if they have diſburſed more 
than they have received, their ſucceffors 
ſhall pay what is due to them, and ac- 
count it among the diſburſements at the 
end of the year. 1 Mad. 194- 1 Roll's 
Abr. 121. 5 

In = —_— worn term 

29, oepe again rudence and Bond, 
Daus ne out of their office 


of their wardenſhip; defendants fay 


ſue, and ſentence was given in the in- 
ferior and arches courts for the church- 
wardens ; but the judges delegates were 
unanimouſly of opinion, that they could 


not fue when out of office, ſo reverſed 


the former ſentence, and condemned 


the church-wardens in coſts. 


— . Ci- 


Citation is a ſummons to appear Citationwhar, 
before an eccleſiaſtical judge; it 8 

contains 1. The name of the judge and 

ſtyle of the court. 2. The defendant's 

'name. 3. The day and place of ap- 

pearance, (viz.) the third day after ſer- 

vice, if it be a court - day, otherwiſe on 

the next court-day following, or more or 

_ leis time according to the diſtance of the 

place of the defendant's abode. 4. The 
* 's name. And 5. The cauſe, 

t either contains a peremptory command 

to appear, or is mandatory and inhibi- Inhibitory. 

tory, where the defendant is not only* 

cited to appear, but the judge before 

whom the cauſe lately depended is for- 

bid to proceed any further, or elſe they 

are intimatory ; as where executors cite 

all the next of kin to ſee a will proved, 

| Ec. intimating that if they do not ap- 

„c. the judge will proceed, &c.. 

are alſo general citations, as General. 

where the defendant is cited to attend 

the whole proceedings; or ſpecial, -as Serial. 

where he is cited to do ſome particular 


x 


Citations. 
ſo that the citation cannot be perſonal- 


Viis et modis ly ſerved upon him, a citation wiis et 


modis goes out, a copy of which is to be 
affixed on the outward door of his houſe 
or laſt uſual place of abode, or on the 
church door of the pariſh whetein he in- 
habits. Gib/on 1043. Theſe citations 
in the courts of arches and prerogative. 


To whom dz. are directed to all and ſingular clerks 


and literate perſons, whomſoever and 


 whereſoever in and throughout the 


© Requiſttions 


whole province of Canterbury; in other 


courts Jo all, c. in and through- 
out the whole diocefe [deanry or arch · 
deaconry ] of L. but in requiſitions the 


bow dd. judge directs to one or more ſpecially 


ſub pena, 
bow. 


named and appointed. In monitions for 

ayment of coſts, c. ſub pena, c. 

he direction is——To all and fingular 
rectors, vicars, chaplains, curates, clerks, 
and literate perſons whomſoever, &c, 
All citations in the prerogative court go 
out in the archbiſhop's name, to appear 
before the right worthipful J. B. LL. D: 


maſter keeper or commiſſary of the pre- 


rogative court of Canterbury, or his ſur- 
rogate. If it be a decree from that 
court, the party is to appear at a certain 


day and hour. Peers of the realm are 
_ deſired to appear by letters miſſive from 


the Judge. A minor muſt be cited to 
appear lawfully, viz. by his guardian 


lawfully aſſigned (quia non of habilis 
| fandi 


Citations. 
andi in judicio in proprid perſona.) A 
2 E Rh ) muſt be Conpanybow, 
cited to appear by their ſyndick, and the 
Citations Level on the wardens. A ci- 
tation againſt a dean and chapter is to Jyainf adees 
be ſerved By fixing it for ſome time on and chapter. 
the door of the chapter houſe. That Jones 187. 


on the gates of the college. That againſt /+ 

a mayor, tc, of a city on the door of 1 
their Guildhall, or on the Exchange. Mayer &c. 
A decree againſt a party beyond ſea muſt 7 /own. 
be fixed on one of the pillars of the Roy- A perſon be- 
Exchange. — A citation with intimation yoad ſea. 

in a ſeat cauſe, . or- for faculties for Cation with 


againſt a maſter and fellows of a college Mafer , ; 
— ſt e e 


vaults, c. goes out 2 the miniſter intimation for | 


church-wardens, pariſhioners and inha-. facies, &c. 
bitants of the parilhn of A. in ſpecial, and he 4 
all others in general, having or pretend - 
ing to have any right, title or intereſt, 
in or to the ſeat, c. and is directed as 
monitions, with this addition Land more 
eſpecially to the rector, vicar or curate 
of the pariſh of, c.] and is to be read 
in the church on a Sunday or feſtival in 
the time of divine ſervice. None ſhall 


the 4 


be cited originally into the arches out of Bi, Colns, 


another dioceſe without leave of the bi - pt. 1. c. 8. 


ſhop, except on an appeal, or in other Clark 11. c. 


. caſes reſerved in Stat. 23 Hen. 8. c. 9. 5 — | 


Any judge offending ſhall be ſuſpended 
thrcee-months,—If one is cited out of his Can. 94+ 
| „ diocefe 


x 0» 


= 
= 
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Citations. 
dioceſe and appears, and ſentence is 
given, or if he ſubmits himſelf to the 
uit, he ſhall have no benefit by the ſta- 
tute, nor will a prohibition be ted; 
if he would have the benefit of the ſta- 
tute, he muſt pray a prohibgion before 
ſentence, otherwiſe it will be too late. 
If one is cited within the dioceſe, though 
not an inhabitant, but only comes there, 
to trade, &c. this is not within the ſta- 
tute. Gibſon 1048. The ſubſtraction 
of tithes is local, and muſt be ſued for 
before the ordinary of the place where 


| the wrong is done; aliter in caſes tran- 


fitory, ubi forum ſequitur reum. Salk. 
549. 1 Rolls Rep. 328. Cro. Car. 
97. 13 Co. 4. 2 Roll. 448. 3 Mod. 


211. 


In a cauſe of In a citation in a cauſe of contract an 
contra. inhibition muſt be inſerted to forbid the 


defendant to contract mu 1 ng any 
marrriage with any other perſon, pen- 
de lie ; if the plaintiff ſuſpects any 
arſon, he may cite him [or her] in ſpe- 


Monition to cial, and all others in general: after ſen- 


, Triage. 


folemnize mar- tence given in theſe cauſes, a monition 


oes out againſt the.defendant to cauſe 
kim ſor her] to ſolemnize the marriage 
with the plaintiff before ſuch a day /ab 
2 c. —If a perſon fo inhibited 
m marrying do marry pending ſuit, 


| he or ſhe may be cited to anſwer articles 


of contempt. If the defendant, after ci- 
tation 


tation and vin et modis returned, and ex- 
communication decreed and denounced, 
till abſcongs, a decree ſhall ifſue agaigſt 
bim to appear fingulis /z to ſee 
a libel given, c. Witneſſes produc- ſeſfion 
ed, Cc. and the plaintiff may proceed 
to ſentence in Lyon of his mee, | 


* 


Kodirils. 


ſententia de eo * * 
tem ſuam fieri vellet abſque — 5 


fiitutione. When one has made a will, 
and would alter part of i it, he may do it 
by adding a codicil; this is as much uſ- 
ed as a will, for maſk wills of conſe- 
2 ce have codicils annexed; and it is 
far from revoking that it confirms the 
will, and amounts to a new publication. 
A man may have twenty codicils though 
but one will. 1 Show. 550. Stat, 29 
Car. 2. againſt — Ec. A codi- 
cil may be added b . a will in 
writing ; and this be put in writing 
and affixed to the will. Hull. 22 Car. i. 
II 23 Car. 1. in B. R. re 


fear finguha 


codicil e/t voluntatis * — Gebdlehes 3 


| Coinmiſſions. 
If any pecuniary legacies given by a 


Of the am. Will or any other part thereof- be dimi- 
ber of witn/-niſhed or revoked by a codicil thereto 
fer to them. annexed, ſuch codicil muſt have three 


ſubſcribed witneſſes thereto; #@ contre if 
any additional legacies are only given 
thereby, two witneſſes are ſufficient. 
Per ſerjeant G. 2 


Commiſſions, 


Commiſſion is a power given from 
a judge to one or more, ſealed and 
directed to him or them ta diſpatch bu- 
ſineſs in parts remote from his court; 
the manner of obtaining it is thus. 


n proctor of the party muſt alledge 


that his client has ſeveral neceſſary wit - 
neſſes to prove the contents of his libel, 
c. but that they live in parts remote, 
ſo that they cannot attend to be examin- 
ed here without great expence; where- 
fore he prays a commiſſion to be decreed 
directed to two or more clergymen on 
behalf of his client, and alſo to two or 
more on behalf of, and to be named by, 
the adverſe party, jointly and ſeverally 

to 


- Commiſſions, 


them on ſuch days, with power. (if need 


be) of continuing and proroguing the 


time and place, taking to themſelves 
ſome notary public indifferent to the 


parties, and that the commiſſion with all 
the proceedings had thereon be tranſ- 


mitted by ſuch a day; and that the term 
probatory be continued to the return of 
the commiſſion, and the adverſe proctor 
admoniſhed to be there preſent at the 
time of the execution (if he thinks it 
his intereſt ;) if he does not attend, all 


proceedings muſt be had in pænam con- 
tumaciæ; if he cannot attend, he may 
ſubſtitute another. Where the witneſſes. 
live out of the judges juriſdiction, the 


office of the judge where they live muſt 


be implored in the nature of letters of Connifſce 
* this 1 ; „ fub mutuæ. 
requeſt; this is called cammiſſio ſub mu e 


obtaining it is thus: the proctor alled- g 


tug viciſſitudinis obtentu ; the manner of 


ges that he has ſome neceſſary witneſles, 


c. but that they live in the dioceſe of 


L. by reaſon whereof they cannot be 


compelled to appear in this court to 


be examined; wherefore, he prays a 
commiſſion or requiſition, directed to 


to fit in ſuch a place, in order to exa- 
mine the witneſſes to be produced before 


— 


the right reverend, c. and his vicar 


general, jointly and ſeverally in aid of 
I > 
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Commiſſions. 


law to receive, admit, ſwear, and ex- 
amine the ſaid witneſſes, in any place, 


and on any day before, c. and con- 


cludes, for which you ſhall receive the 
like favour from us if at any time requi- 
red. All commiſſions for examina- 
tions may be decreed at the ſame time 
that the matter is admitted, , but the 
proctor not to be obliged to take them 
out till the party's anſwers are given in 
(if inſiſted upon;) and the place of 
ſpeeding of it to be then named, and 


muſt be returned withinthe term pro- 


batory. Such commiſſions may be re- 
newed ſhewing cauſe. Commiſſioners 


. delaying or neglecting to return a com- 


miſſion, may be cited to anſwer articles 
for the contempt upon an allegation of 
the proQtor ; if the adverſe party deny 
ſuch allegation and fail in the proof, he 
ſhall be condemned in expenſis retardati 
proceſſus. There are various kinds of 
commiſſions beſides thoſe, as for taking 
a perſon's anſwers, for ſwearing an exe- 
cutor or adminiſtrator to a will, &c. or 
to an inventory for taking bonds, and 
for abſolution ; alſo commiſſions direQ« 
ed to two or more appraiſers to value 


Commiſſion of the deceaſed's goods, and to inſpe his 


appraiſement. papers, which is called a commiſſion of 


appraiſement. 
d In 


Compulſories. 
In the cauſe between Be/ and Beſt in 


the prerogative, Trin. Term 1727. P. B. 
died inteſtate, leaving a widow but no 
children; the next of kin prayed a com- 
miſſion of appraiſement: the judge or- 
dered the charges thereof to be paid out 
of the eſtate, and made it a ſtanding 
rule. # 

In Michaelmas 1730. Lord London- 
derry's executors moved for, a, probate 
of his will ; the creditors prayed a com- 


83 
Caſe. 
25 to 
the charges of 
one. 
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miſſion of appraiſement, which the judge 


decreed; afterwards a mandamus was 
granted, and the judge obliged to grant 
a probate without an inventory. _ 


Compulſories, 


12 E plaintiff having deſired his 
witneſſes to appear, and tendered 
them a viaticat, he is to pray a 


Cumpulſory. 


1 


compulſory or viit et modis (if need be;) 
but then the proctor muſt take care that 


his term probatory be prorogued.— 
The witneſſes muſt have ſuch expences 
taxed by the judge, who ſhall compel the 
producent to pay them before examina- 
tion. If upon 1 commiſſion witneſſes 1 

| 2 0 
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Conelyfion, 


Contempt. 


Concluſion, Contempt. 


do not appear, the commiſſioners may 
decree a compulſory. 


„ 


Contluſion. 


Oo N the day aſſigned to conclude, 
the plaintiff *'s proctor prays the 
judge to conclude with him, which done 
he prays a day and place which is uſual- 
ly ſome indifferent day and place nam- 


ed by the judge to be informed. When 


matter is alledged forcign from the prin- 
cipal cauſe, and proof thereof made, 
and the judge aſſigns a day ad audiendum 
voluntatem ſuam, the cauſe as to the mat - 
ter is concluded. ä 


* 


—_ 


—_—_— — 
2 


Contempt. 


N cauſes of contempt, if the party 
upon his examination or anſwer con- 
feſſes the fact, the promoter may alledge 
the ſame and pray ſentence. Articles 
of contempt run in the judge's name 


thus: in the name of God, amen. #V. 
and J. B. c. vicar general, ©'c, do 


object, | 


Contraifs of Marriage. 


object, give and adminiſter to you A. B. 


of, Sc. certain articles or interrogato- 
ries concerning a contempt of us, and 
our juriſdiction of our mere office Cor at 
the promotion of C. D. &c.;] and the 
judge uſually aſſigns ſome proctor of his 


court, as a neceſſary promoter of his of- 


fice, and he ſhall give articles, and it 
ſhall be proceeded in ſummarily, and 
the party ſhall be produced upon theſe 
articles if he be preſent in court, 


Contraits of Marriage. 


W HERE a mutual contract per Of contrafs. 


verba de præſenti can be proved, 
this court will compel the parties to ſo- 
lemnize the marriage, though either or 


both of them are married elſewhere, and 


have celebrated the laſt marriage in facie 
eccleſiæ, and have had children (and ſuch 
children will be deemed baſtards.) The 
Statute of 2 & 43 Edw. 6. reduces our 
laws relating to contracts to the ſtate 
and order which were uſed here before 
the Statute of Hen. 8. which was, that 


a contract proved by two witneſſes only 
was ſufficient, and uſed to be confirmed 


by our judges. See Trin. 28 Hen. 8. 
Dyer 13. Conſet pt. 6. c. 1. fe 12. 2 


Contraſts of Marriage. 


his whole chapter of contracts never 
makes evidence in writing any neceſſary 
part of the proof of a contract; and lays 
down expreſly that a proof by two wit- 
nefles (at the feweſt) who are all without 
exception, is ſufficient to diflolve a ſub- 
ſequent marriage lawfully ſolemnized 
and conſummate, and confirmed by daily 
cohabitation together, in exact agree- 
ment with the words of the Statute of 32 
, Hen. 8. (though he adds that two are 
the feweſt in ſuch a caſe,) and in /ef. 
14. he ſays, if the plaintiff proves a con- 
tract by one ſufficient witneſs (who is 
without all exception) and doth prove a 
treaty by others, or proves an acknow- 
ledgment by two witneſſes (the parties 
being preſent ;) or if he proves a con- 
tract for a future marriage by two, and 
a a treaty by the ſame, or other witneſſes, 
or proves an immediate marriage by 
two, and theſe proofs are afterwards ta« 
ken away by lawful exceptions unknown 
to the party producing them ; or if the 
roofs are difficult (the witneſſes not 
bias without all exception,) or if by 
reafon of a former contract or marriage, 
or by a ſubſequent folemnization of a 
marriage made pendente lite, here the 
judge (though he has given ſentence for 
3 uſually condemns him in 


See 


Coſts. 


See Can. 102. Readings on the Stat. 
Vol. 4. 194, Oc. "Salk. 438. 1 Sid. 
13. Fitz. Nat. Brev. 41. Cro. Eliz. 
79. 5 Co. 51. Mod. Caſ. 155, 0. 
Forteſcue de Laudibus, fc. Temp. Hen. 
6. c. 21, Frynge's Caſe. | 


Cofts. 


N taxatione expenſarum, tria debent Coſt, 

concurrere. 1. Judex debet taxare eaſ- 
dem. 2 Victor debet jurare ſe illas feciſſe. 
3. Judex debenłlelato juramento ferre ſen- 
tentiam ſuper eiſdem. OY 
Executors, guardians and truſtees, 
are uſually exempt from c6ſts, or award- 
ed coſts out of the eſtate in their hands. 


Theſe courts may tax coſts where there 2 Rolls Abr 


is only fame, fo where the plaintiff has 299 
caufam litigandi. | Caſe 


la cauſes of voluntary promotion, if 55: 


the fame and not the crime be proved, 
ſo that in the ſentence purgation be de- 
creed, the promoter ſhall have his coſts, 
for the detendant by denying the fame 
has obliged the promoter to be at ſom 
charges. in proving it. | 
After tranſmiſſion of the proceedings 
in an appeal exhibited (which is to be 
before concluſion) the judge ad quem 


muſt 


U 


83 Cao. 
muſt tax the coſts of the tranſmiſſion, 
and grant a monition (if need be.) 

I the actor or reus alledge any ex- 
ceptive matter from the cauſe, and the 
allegation is admitted and a term pro- 
batory aſſigned, ſo that the original 
cauſe is delayed, the proponent failing 

in proof of his matter ſhall be condemn- 

ed -in-expen/is retardati proce =” 
. an action is brought by a wife 


here, and ſhe obtains ſentence, the huſ- 
band may releaſe the coſts. Per Dr A. 


= 


* _— „ * 


Criminal C altes. 


ORRECTION and puniſhment of 
eccleſiaſtical crimes belong de jure 
communi to the biſhops ; for publick and 
notorious crimes, as 3 Sc. 
Artic. Cleri. Publick penance muſt be inflicted on the 
Edu. 2. c party to be done in facie eccigis. 

* The method of proceeding in theſe 
cauſes is threefold, by ingquiſitian, accu- 
ſation and denunciation. 

A perſon ſuſpected of a crime may be 
convened before the n in anime 


Crimes eccle- of 


ian. 


Cutom. 
N are to preſent upon 
© oath at the viſitation all thoſe that are 
noted or ſuſpected of any crime within 
their pariſhes, upon pain of excommuni- 


cen. If a rumour be ſpread againſt | 
anone by infamous or malicious per- 


ſons, the preſcntment muſt be ſpecial 
and particular, viz. ſuch a report or 
fame was ſpread by ſuch perſons oe. | 
Can. 115. 

A perſon preſented bychurch-wardens 


may be put to purgation without 11. —5 


articles or producing witneſſes, 
he deny both fame and crime. 


Cuſiom. 


F every cuſtom there are two. ef- Cufon. 
O ſential parts, time out of the me- 
mory of man. and continual and peace- 
able uſage without lawful. interruption. 
1 Inf. 110. ö. In pleading a cuſtom 
you muſt alledge that in ſuch a county, 
Ec. there is, and time out of memory 
of man, hath been ſuch a cuſtom uſed. 
and approved therein. If a cuſtom be 
not denied theſe. courts ſhall proceed, 
but if it be, a prohibition will lie non 
propter deſectum juriſdidtionis, ſed triati- 
onis. Salk, 334; Vide Preface fo 
avis's 


] 


- 


London 
* 49 — 
eftater. 


Cuſtom. 


Davis's Reports, Salk. 203. Doctor 
and Student, l. 1. c. 7. 10. Davis 1. 32. 
Coke Lit. 33 b. W 
By the cuſtom of London a freeman's 
widow may require a third part — 
perſonal eſtate (after debts and fun 
expences paid, ) and his children ano- 
ther third, and he may by will give 
away the remaining third. If no chil- 
dren, the widow has one half; but if he 
has no will, adminiſtration muſt be 


granted to the wife, and ſhe ſhall have 


one third by cuſtom, one third to be di- 


vided among the children, and the re- 


maining third among the wife and chil- 
dren. A freeman by his will cannot 
prejudice his wife as to her third, yet 
he may give it away in his life- time. 
And if he advance any of his children 
with any goods, it ſhall bar them of any 
further demand, unleſs he under his 


hand or by will declares, that it was 


Hotebpot 


but in part of advancement, then the 
child fo partly advanced ſhall put his part 

in hotchpot with the widow, and have a 
full third part of the whole, accounting 
that former money advanced, as part 
thereof; and this is called callatio bonorum. 


1 Inſt. 176. b. The cuſtom does not ex- 


tend to batchelors (freemen,) but that 


they may deviſe as they pleaſe; and in caſe 


of inteſtacy, diſtribution muſt be made 
| | Wes according 


Cuftom. 


according to the ſtat. of 22 & 24 Car. 
2. c. 13. By a late ſtatute 11 Geo. 1. 


c. 18. a freeman may by will deviſe as 


he pleaſes; but if he dies inteſtate, di- 
ſtribution muſt be made according to 


the cuſtom. 7 25 

J. W. citizen of London, dies inteſ- 
tate leaving a widow and half bro- 

thers; now the widow has three fourth 


parts of the whole: ſhe is to have a 


moiety by the act, and the cuſtom 
is preſerved without any prejudice; 
ſo that if by the cuſtom ſhe ſhould 
have the three parts, ſhe ſhall enjoy 
them (any thing in the act notwith- 
ſtanding.) | g | 


The deſign and ſcope of the act was 


not to ſet a widow of a freeman be- 
fore any other, but only to preſerve 


her rights, which (if greater than 


* 


others) to continue. 
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Where there are any cuſtoms, as in York, e. 


York, Fc. there the act does not take 


place, but leaves it as it was before 


when the widow had a moiety; which 
cuſtoms being preſerved, let her take 
her choice to ſtand by what the act 
(as to women in general) determines, 
or what ſhall appear to be the cuſtom 
of London: if the waves the cuſtom, 
the act will take 2 if ſhe does not, 
ſhe can pray no further benefit by the 
act; for how is the cuſtom obſerved, 
which 


92 


Cuſtom | 


. which the ſcope of the act is to pre- 


ſerve, if the ſum (which by the cuſ- 
tom is allotted to the widow) is either 
augmented or diminiſhed? And further, 


- ſhe cannot have portion on both ac- 


counts, as well cuſtom as act; for the 


act takes place only where no cuſtom 


has obtained: _ 5655 
Provided, &c. ſhall not in any wiſe 


Worceſler, ns &c. any cuſtom- (i. e. ſhall not 


n any portion due by cuſtom, as 
that at Worceſter, which is for the wi. 


| dow to have two thirds, the children one, 


whereas the act preſcribes one third to the 
widow, and two to the children now 
here the widow ſhall not be abbreviated by 


this aft.) 


Any thing contained contrariwiſe not. 
with/tanding (that is, thoſe 2 
or quantities which are ſpeciſied in 


this act ſhall not prevail in any city 
where a greater or leſſer ſum, than 


what is here preſcribed, is allowed). 
The act meddles not with one moie- 


ty, which is due by cuſtom, and there- 


fore extends only to that part which 
is not ſubject to the cuſtom, (wiz. ) a 
moiety of the reſidue, a 
Ihe ſcope of the act is to make in- 
teſtates wills, and to diſpoſe of that 
part which they could have given at 
their pleaſure to whom they would, 
and have not done it. Every citizen 

| of 


Cuſtom. 


of Landes with as to ſuch a ſhare, i is 


made to his hands ; the law of the city 
makes it ſo; as W. died inteſtate only 
28 to a part. vg 

As to one, moiety (there being no 
child) V. dies a teſtate, and dies in- 
teſtate only as to the other, which of 
neceſſity muſt fall under the cogni- 
zance of the act (or elſe the act is in 
vain); if ſo, one mojety of the reſidue 
ſhall be the wife's. —© 


Where there is a wife 2 children, 5 
and all provided for by the cuſtom, the 


inteſtate's oy ſhall not be wholly given 
to the chi 

be concerned equally; and have a ſhare, 
- which ſhall be equ r to 
what the Sonn gave both; if 
ſo, then ſure the who has the 


adminiſtration, and to whom the law 


ſheys all imaginable favour, and who 
is at the trouble of getting in the eſ- 
tate, hall be in as good a condition 


(when perſons of a remote degree con- 
teſt with her) as when the « t's 
children are conteſtants, © 


dren, but the mother ſhall 
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By cuſtom there may be ſelect veſ: Slg Veſtries 


tries, or a certain number of perſons & . 


elected, who ſhall have the government 


of the pariſh, to make rates, and to 


take the church-wardens accounts. 1 
Med. 194. See ſtat. 17 G. 2. concern» 


* 15 * p ks 
n De⸗ 


f Defamation. 


EFAMATION ought to have 8 
* n= incidents. (1.) ghee the matter 
be merely ſpiritual, and determinable 
in thoſe courts. (2.) That it concern 
a matter merely ſpiritual ;. for if it 
concerns any thing determinable at 
common law, our judges ſhall not 
have cognizance of it. (3.) Tho? the 
thing be merely ſpiritual, the perſon 
defamed cannot ſue here for damages 
(the ſuit being here only pro ſalute ani- 
me); but he may recover coſts here. 
2 Lev. 155. 22 Edw. 4. 20. Artic 
2 et circumſpecte agatis. 1 Lill. Keg. 


8388 a cauſe of defamation 
ought not to be brought after one year 
| ſince the words were ſpoke, unleſs the 
+» plaintiff was beyond fea, or in'a re- 
mote place when ſpoke. 
In theſe cauſes the defendant may 
allecgs (without proceſs) defamatory 
words ſpoken e him by the plain- 
tiff, and the cauſes are to proceed 24] 
gether ; and if ſuch allegation be. 
ed, no penance RO * injoin "nor 


Defamation. 


_ coſts pos this is reconvention, but 


the judge may ex officio puniſh both. 
WMords not defamatory, yet ſpoken 
maliciouſly and reproachfully, are 
puniſhable here; aliter of complicated 
words (as thou art a whore and a thief) 


for action at law will lie for a A 8 


and a prohibition will lie for the 

1 Vent. 7 Herbert v. Merrit. Words 
of paſſion are not defamatory, being 
regarded by the hearers no more than 
the words of one non compos ; ira fu- 
ror brevis . Salk. 692. smith v. 
Wood. 


A writer of x ſranddlows libel agg 


another may be ſued in'a-cauſe of de- 


famation, by adding tenoris ſchedule 


præſentibus annexæ, quam Fro hic left. et 
inſert. haberi petit. 


If in a cauſe exception be taken to 


the perſons of the witneſſes, contain- 
ing ſcandalous matter which cannot be 


proved, the witneſſes fo defamed may 
proceed againſt the party principal or 
proctor that exhibited d 24 lame i = 2 


cauſe of defamation. 


A perſon proſecuted. uujuſuy i in a 


criminal cauſe by a voluntary promoter, 


or being preſented by church-wardens, 


— being proved againſt him, may 


the promoter or pre- 


baer in a . of ee 


* * 
ö | Dt: 
* 


2 " * hat: th ak . 1 nnn 
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Dilapidations. 


Rector, fc, endowed, leaving 

dilapidations, his goods ſhall an- 

wer in ſuch proportions as the reve- 
nue of the church will bear. Dilapi- 
dations ſhall be judged only by credible. 
perſons upon oath, Under the name 
of dilapidations are comprehended 
fences, hedges, Wc. as well as de- 
cayed and ruinous buildings; and it 
has been particularly adjudged, that the 
felling of wood and timber by an in- 
cumbent, otherwiſe than for repairs 
or fewel, is dilapidations, from which 
he may be reſtrained by prohibition du- 
ring his incumbency, and for which he 
or his executor is liable to be proſe- 
cuted after he ceaſes to be incumbent. 
The ordinary has a right to take cog- 
nizance of them in the incumbent's 
life-time by voluntary inquiſition, or 
upon complaint made to him, and to 
enforce reparation by ſequeſtring the 
profits, [or ſome part of them, rarely 
mere than a fifth, which is to be re- 
ceived by ſome truſty perſon, and ap- 
plied towards repairs, and the. over- 
plus returned to the incumbent] _ by 
"> 


_"- Bilapidation. 


eccleſiaſtical cenſures, even to depri- 


vation. Gib/on 789. 1 Roll's Rep. 335 
FART 

A curate or his executors are not 
JJ 1071 
By the ſtatute of 13 Eliz. c. 10. no 
clergyman can ſue his predeceſſor or 
executors, but only for ſo much of the 
dilapidations as have happened through 
his default. Watſon's Incumb. 176. 


The plaintiff before ſuit ſhall cauſe , 
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*new to be 


the defects to be viewed by workmen, made. 


who ſhall make an eſtimate of the 
whole charge, and fet their hands to 
it; the defendant may alſo have work- 
men to inſpect them, and the plaintiff 
{hall be admoniſhed to permit the ſame; 


or the judge may if he pleaſes have a 
view taken by workmen appointed by 


him for his own ſatisfaction. | 

There are many reaſons which excuſe 
the rector, &'c. from condemnation 
in dilapidations; as (1.) Where the 
predeceſſor died inſolvent. (2.) Where 
the laſt incumbent . (pending a ſuit 
againſt his predeceſſor) died (without 
executor), - or ſo in debt that none 
would adminiſter. (3.) Where, on a 
ſuit againſt the laſt incumbent's execu- 


tors, they were freed by ſentence on 


plene admini/travit pleaded, and the in- 
ſufficiency of the goods; or where af. 
ter ſentence againſt them the execu- 


tors 


Diſtribution. _ 
tors. died in execution, leaving not 


goods enough, and that he has uſed 
all poſſible diligence to recover dilapi- 
dations, and has laid out according to 
the value of his living a ſufficient ſum 


in repairing the things mentioned in 


the libel —— The _ ſooner the ruins 


are inſpected after induction the better. 


— — — — _—_——_— — 
L: 4 


Diſtribution. 


Y Stat. 22 & 23 Car. 2. c. 10. the 
ordinary may ordef'a diſtribution 


of what remains after debts and fune- 


ral expences paid, viz. one third to 
the inteſtate's wife, the reſt among his 
children, and ſuch as legally repre- 
fent them; if of them are dead, 
other than ſuch children (not heirs at 


law) who ſhall have any eſtate by 


ſettlement of the inteſtate in his life- 


time, equal to the other ſhares. Chil. 


dren (other than heirs at law) ad. 


vanced by ſettlements or-portions not 


equal to the other ſhares, ſhall have ſo 
much of the furpluſage as ſhall make all 


their ſhares equal, and the heir at law 


ſhall have an equal ſhare with the others, 
beſides what he has by deſcent or other- 
wiſe. If no children or legal repreſenta- 
tives, one half goes to the wife, the reſt 
among 


* 4 


among the next of kin in equal de- 
gree, and their repreſentatives. But 


no repreſentatives - to be admitted 
among collaterals after brothers and 


ſiſters children; if no wife, all goes to 


the children; if no child, to the next 
of kin and their, c. in equal degree; 
and no diſtribution to be made till after 
one year from the inteſtate's death. 


- 


A. B. are next of kin, though A. 


* 


3 Mod. 58. 
Nelſon's Lex 


dies within the year, and before diſtri- Teſt. 24. 
bution, ty his part ſhall go to his'exe- Moor 220. 
c. 


cutors, for the act veſts an inte- 


1 Roll's Abr. 


reſt in him upon the inteſtate's death, 31. ky 
and the proviſo for a year, is only to Cro.Car.202. 


fave the adminiſtrator from a deva/ta» 
vit by not dividing till he ſees the eſtate. 

And every one to whom any ſhare 
is allotted ſhall give bond with-ſureties, 


I Show. I 525. - 
Gibſon 577. 


2 Vent. 317. 


that if debts afterwards be made to ap- 


pear, he will refund pro rata. | 
And by ſtar. 1 Far. 2. c. 17. if after 
the father's death any of his children 
die inteſtate (without wife or. child) 
in the mother's life-time, every bro- 
ther and ſiſter, and their repreſenta- 
tives, ſhall have equal ſhare with her; 
the father ſurviving has all. Salt. 251. 


uncle and aunt, and a fon of an un- 
cle living (all their antecedents dead), 
the grandchildren can't come in Fure 
 Repraſentationis, being in a degree 
n 


See Stat. 38 
Edw. 3. c. 1 1. 
Sid. 409. 
Show. 351. 


Where there are grandchildren of an 


more 


100 Diſtribution. 


more remote than brothers and ſiſters 
children, beyond which no repreſen- 
tation takes place, and then they are 
out of equality of degree. 1 Till. 
Reg. 660. Salk. 250. Tho. Raym. 496. 
The aunt is not intitled to diſtribu. 
tion with the grandmother, the laſt 
being the neareſt of . kin. Salk. 251. 
The half blood is intitled to diſtribu- 
tion with the whole blood. W. Jonet's 
Rep. 209. | | 
A. had three brothers, one died 
leaving three children, another two, 
and the third five; then A. dies in- 


teſtate. Reſolved that "diſtribution 
ſhould be per capita, and not irpes, 
and all ſhould have equal. Cod ng 
Abr. 249. x | W 
Where a man makes a will, and N 
ſtranger executor, and gives him a le- 
gacy, but does not diſpoſe of the reſi- 
due, he dies inteſtate as to that, and itd 
ſhall be diſtributed among the next 
ne kin. 2 Vern. 361, 676, 634. 2 Mod. 
| Rep. 101. Caſes in Eg. Abr. 244, 249. 
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Divorce. 


E ſole confeſſion of the parties n 
is not ſufficient for a divorce, 
there muſt be proof by witneſles.— 
There are two ſorts of divorce, a 
menſd & thoro, and a vinculo, Mc. "OP 
The firſt is in caſes of adultery, cru . 
elty, Sc. in which the marriage ha- AMenſa, Kc. 
ving been originally good is not diſſol- 4 
ved, nor does it bar the wife of dower, 
or baſtardize the iſſue, but intitles her 
to alimony. The ſecond annuls and , j,q 93. 
, diffolves the very bond of matrimony, Sid. 13. 
as in caſes of precontract, conſanguinity, Dyer 1 
or affinity within the degrees prohi. g. Vincuto, 
bited ; alſo of impuberty and frigidity. © 8 8 8 
Where the marriage itſelf is merely 
void ab initio, and the ſentence of di- 
. yorce only declaratory of its being ſo. 
In this ſecond caſe, the wife is barred 
of dower, her children illegitimate, 
and the perſon ſo divorced may marry 
any other. After divorce a menſd c. 
the parties ſhall not marry any other 
during each other's life ; nor fhall the 
ſentence of divorce be given till they 
have given ſecurity to the court that 
| they 


Evidence, 

they will not marry. Grey's Syſtem. 
Where a man is divorced in a cauſe of 
Frigidity, it is prohibited by ſuch ſen- 
tence that he ſhall not marry again, and 
if he does he is held a perjurer and an 
adulterer. 2 Leon, 169. In cauſes of 
frigidity, the man muſt be inſpected 
by phyſicians, and the woman by a jury 
of matrons ; et ſi perſona fit inhabilis ma- 
 trimonium difſolvatur. | wth; 

Separation from bed and board is 
for peace ſake till opportunity of at- 
toning. —By divorce a thoro Ac. they 
are not ſhut from all converſe with one 
another, they may return to mutual 
embraces again. 

In cauſes of divorce for adultery, 
if the defendant proves that the plain- 
tiff has alſo committed adultery, he 
(the defendant) ſhall be diſmiſſed guoad 
petita in libella, et hoc ęſt compenſatio 


criminis. « 


Evidence, 


222 generally ſpeaking is uſed 
for ſome proof either by witneſſes 
upon oath,' or by writing. One may 
be allowed' to give evidence upon 

. hearſay 


Extommunication. * 103 
hearſay to confirm another's teſtimo- | 
ny. Probable evidence is of little 
weight againſt poſitive oaths. 
| 5 a man be over ſea, or dead, the 
party ſhall be admitted to prove his 
hand by witneſſes, or comparing it 
with other writing. See Law of Evi- 
dence, p. 2. ca. 3. 1 
Where either party would produce 

any writing, and give it in evidence, 
it muſt be exhibited with an allegation, 
and fo proved. The hand of a party 
ſigning may be proved by letters, or 
— 15 hand- writing, which are to 
be exhibited by allegation; and being 
proved, proctors or approved writers 
are to be aſſigned by the judge to com- 
pare the ſame, who are to give verdict 
thereon. | 


— — 


Excommunication, 


"THERE are two excommunica- Excommunica- 
I. tions, major and miner : the firſt din bur. 
is where one is excluded from the com. Mor. 
munion of the church in its ſacred 
rights and privileges, and from the 
company of the faithful; fo that it is 
excommunication to keep company | 
with him. The ſecond is where one is Minor. 


Excommunication. 


excluded only the ſacraments and dia 

vine worſhip, and is generally paſſed 

upon obſtinate perſons for not appear- 

The inconve. ing on a citation ſubmitting to do pe- 
niencies an ex- nance, c. No excommunicate per- 
communicate fon ſhall be ſuffered to come into a 
lies under. church, nor if he die under ſentence 
to have chriſtian burial; he is difabled 

to do any judicial act, as to ſue, Ec. 

be a vil ; and if he does not ſub- 


mit in forty days the biſhop ſhall ſigni- 
fy his condition to the court of chan- 
cery, and require a proceſs de excom- 
municato capiendo, upon which he ſhall 
be impriſoned without bail. None but 
a biſhop can certify excommunication, 
or one that has ordinary juriſdictfon. 


Gibſon 1106. | " 

the miniſter or curate ought to 
publiſh letters denunciatory upon an 
excommunication, without delay, on 
pain of ſuſpenſion; and that ſuits 
may not be delayed by perſons perſiſt- 
ing in excommunication, the judge 
may proceed at the promotion of the 
party grieved againſt the excommuni- 
cate perſon in a cauſe of correction for 
perſiſting in excommunication. 

A man unjuſtly excommunicated, 
by reaſon of a falſe return of the ci- 
tation or other proceſs, may alledge 

the ſame, and upon proof thereof the 
adverſary ſhall be condemned in coſts. 
Executors. 


L101 


Exetutors. 


Xecutors muſt pay debts before le- Execxtorr. 
4 gacies, and debts of a higher 88 1 
ture before others; as firſt, debts to the 8 | 
king, then debts on record, by ſta- © 
rutes, tc. Debts on mortgages, bonds, 
c. Rent, fervants wages, book- 
debts. They may fatisfy what lega- 
cies they will firſt, though there be not 
enough to ſatisfy all; or pay a part of 
a legacy, or deduct a part: but if 
there be a particular thing deviſed, as 
a horſe, 22 this muſt be delivered in 
ſpecie, and cannot be ſold by them to 
pay all or any part of others, See Hoh. 
265. 5 R 


— 


Y 7 — 


Guardians, 


Guardian (or curator) is one that Guardian 
LN educates a child, and manages a.. 
his eftate till he comes of age; and is 
either teſtamentary, i. e. appointed by 
will of the father, Ic. or by the law. 
As to ſuing of actions a guardian mon | 


Jattitation. 


be afligned in that court where the ſuit 
is to be commenced. A guardian ha. 
ving inſtituted an action againſt an 
executor for a legacy, the executor 
may pay it apud acta, which will be a 
ood diſcharge to him againſt the in- 

| Pont when he comes to full age. 
The father or next of kin of an in- 
*fant ſhall at his own inſtance be admit- 
ted guardian (where he is under ſeven 
years of age) ; but J above he — 
A in perſon, and pray a an 
. 


CES" 


| Jattitation. | 


Jadiiaon. IF any perſon falſly give out that he 
or ſhe is married to ſuch a one, he 
or ſhe is to be ſued in a cauſe of jadi- 
tation of marriage. Where the defen- 
- dant may alledge matrimony in his 
own defence, which if proved, ſen- 
tence ſhall be given againſt the plaintiff, 
not only for failing in the proof of the 
libel, but it ſhall be pronounced for 
the marriage; as in contract cauſes, 
if the defendant fails in the proof of 
his allegation, he ſhall be condemned 
in coſts ; and a monition ſhall iſſue out 
againſt him to be ſilent, and deſiſt _ 
| uc 


Anterrogatories. 0 107 - | 
fuch boaſting and aſſertion for the fu- | 


ture. 


Interrogatories. 
NE ſhall not aſk a witneſs a queſ- Inerroga- 
| tion, the affirmative anſwer to terien 

which may draw him into a crime, 

He fhall not be examined upon interro- 

gatories till he has gone through the 

evidence for the party on whole ſide 

he was produced. NR 

The adverſe proctor ſhall have a rea- 

ſonable time to e his interroga- 

tories from the time of the production 

of a witneſs, generally twenty-four 

hours ; if they are not ready by that 

time, the examiner is not to ſtay or 

detain the witneſs. | | 
Long and multiplex interrogatories 

often hurt the cauſe of the — mi. | 

niſtrant, and make for the producent. 

Ergo cavete procuratares “ oh 


Jn- 


Inventory. 


4 108 J 


Inventorp. 


Y the laws and ſtatutes of this 
realm an inventory is neceſſary to 


be made by an executor or admini- 
2 5. ſtrator; and if they refuſe they may 


bai are to 
be put my 


be puniſhed by the ordinary. The 
things that are to be put into it are 
all the goods, chattels and credits, 
wares, merchandizes moveable or 
immoveable, of or belonging, or due 
to the deceaſed at his death; alſo 
leaſes, corn growing; but not graſs 
or trees, nor things fixed to the 
houſe, and are part of the freehold 
(for they belong to the heir); nor the 


wife's goods, called paraphernalia : the 


time for making and exhibiting it is 
left to the ordinary's diſcretion. The 
goods muſt be particularly valued and 
appraiſed by one or more honeſt and 
{kilful perſons, at ſuch prices as the ſame 
might have been ſold for at that time 
in their judgment. The goods con- 
tained in the inventory are preſumed 


to have belonged to the deceaſed, and 


after his death to be in the admini- 


ſtrator's power; and no more goods 
are preſumed to have belonged to him 
than 


Inhibition. Judge Ecclefialtical. 
than are therein contained. And if 
any creditor, &c. affirm that the de- 
ceaſed had more goods than are com- 
prized in the inventory; he mult prove 
it, otherwiſe the judge is to give cre- 
dit to the inventory. SWIRDurAs of Wi ils 
from 420, c. 

Where an inventory has been exhi- 
bited upon oath in common form, and 
appraiſed by neighbours, the proof lies 

on the party 3 


Inhibition. 


4 
: 

. 

og 


1 ſhould not be granted with- Inhibition. 


J out the ſubſcription of an advocate. 
Can. 96. And ſhall * be granted till 
the 128 is exhibited. Can. 97. 


1 


Judge Ecclefiaftical: 


A unſkilful judge may be . Yor Tech 
12750 


Godolph. Abr. 82. J. 4. f. 92. /. 

19, 20. Godolph. 74. /. 2. A partial 
judge may be refuſed, (the party cked 
exhibiting articles containing the par- 
| tiality, 


\ 
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„ muſt 


Legaties. | 
tiality, in which caſe arbiters muſt be 
named on both. fides to Juoge thereof.) 
If a perſon ſuſpects any inferior judge 
to proceed againſt him in a cauſe 
correction minus juſte, he may (before 
he is cited) put himſelf under the juriſ- 
dition of a ſuperior judge, which is 


termed provocation. 


— r * rern 8 


Legaties. 


WI legacies are to be paid 
to children at full age, the 
executors may be ſued here to put in 
ſecurity. ; | 
If a legacy is bequeathed generally, 
and no time mentioned for payment, 


and the legatee is an infant, he ſhall 
de paid intereſt from the expiration of 
the firſt year after the teſtator's death. 


Where it is left payable at a day certain, 
it muſt be paid with intereſt from that 
day at 5/. per cent. Salk. 415, 416. 

Where ſentence is given for a lega- 
cy, the legatee muſt give bond to re- 
fund, in cafe debts appear afterwards. 
2 Vent. 358. Noell v. Robinſon,, 

In a cauſe of legacy, all the execu- 
tors that are living and proved the will 


— 


Legacies. 


muſt be joined in the ſuit; and if dead, 
the executors or adminiſtrators of the 


ſurvivor. Legacies in ſpecie are to 
be paid, and may be inſiſted on to be 


tendred in ſpecie (/i extant), other- 


wiſe the true value. If the plaintiff 


proves a legacy given to him in ſpecie, 
as a gold cup, Ge and obtains ſen- 
tence er it, and that it is ſubſtracted, 
but fails in proving the value thereof, 


the defendant i is to be. called before the e 
plaintiff prays execution to fee liquĩi- 


dation of the ſentence, and the plain- 


tiff muſt produce witneſſes to proye the 


value. 
If an executor by ſuppreſing a will, 


or. concealin 155 ſhall. obtain adinfhs- 

ſtration. (as 74 the teſtator had died in- 

ee) a legatee may ſue for his lega- 
Fa And obtain as in ordinary cafes: 


fa legacy be piven'to/an inan 
he paid him yes e ſhall come to the 
ge. of twenty-one, if he dies before 


h one his adminiſtrators ſhall fue 


fror it direQly. + 
A mother executrix ſhall not dif. 
count for education and maintenance 


out of the money left to her fon by the 


father, for ſhe ought to maintain him; 
aliter where money is paid to bind him 
out apprentice. 2 Vent. 355 aun, 
Mus. 8 f 


X. 


* 
3 


4 
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\Tibel,. | 
. A. Libel is a declaration or charge 

drawn up in writing on behalf 
| of the plaintiff, to which the defen- 
dant is obliged to anſwer. , Words in a 
Gibſon 1052. libel ſ aut in Secku conſimilia] good. 
2 Roll Abr. If a falſe copy of a libel be given, 
| 298, 320. and the adverſe proctor plead to it, he 
ſhall have the advantage of the plea, 
for the other was bound to deliver a 
true copy ; and prohibition lies for de- 
nying a copy (but oath muſt be firſt 
made of the deniai), and that quouſque 
the copy is delivered; though if an ap- 
peal be made for ſuch denial, as for a 
gravamen, no prohibition, will be grant- 

ed, 1 Vent. 252. 1 Koll's eb 337 

All libels muſt by ſigned by an ad- 

vocate, and engroſſed on a double N- 

penny ſtamp. eager 


"Licences. _ © 


Artiage licences are upon theſe Morriage l. 
conditions. (1.) That thate Is cences. .- 
no impediment. by reaſon of any pre- 
contract, conſanguinity or iy. 
(2.) That no ſuit is depending. (3.) 
That it is with conſent of parents or 
guardians (where either of the pins 
are under: twenty-one years of age.) 
(4+) That the marriage be ſolemmized 
in canonical hours, .viz. between eight 
and twelve in the morning ; and oath 
muſt be made by one of the parties to 
the ſame effect /ub pena, £9. and bond 
| org to the ordinary with a penalty f 
2008, | 4 
An archbiſhop cannot licenſe a mar- 
riage within the degrees prohibited, 
as being __ the law of God. 
Hob. 148. Colt and Glover v. Biſhop of 
Coventry and Litchfield. 2 Inſt, 68g, © 
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Marriages. 
ewhat requifite | 


ſ 14] | 


42 


* 


Sharriages. 


A Full; free and mutual conſent 
between parties (not diſabled to 


to — marry by their near relation to each 


other, infancy, precontract or impo- 
tency) is very requiſite, nam conſenſus, 
non concubitas, Zoo 32 As * 
to marriages within the degrees pro- 
hibited, thoſe in the aſcending adde 
ſending lines, i. e. of children with 
the her, grandfather, mother, 
grandmother, and fo. upwards, are 
5 without limit (they being 
he cauſe immediate or mediate of 
their being.) As to degrees of affini- 
ty, tho? I be not directly forbid to mar- 
ry my wife's ſiſter, yet when God 
commands me, 1 ſhall not marry my 
brother's wife, by parity of reaſon 
he forbids me to marry my wife's ſiſter, 
for there is the like analogy and pro- 
portion between one man and two ſiiſ- 
ters, and one woman and two bro- 

thers. | f 
See 18 Levit. Vaugh. 246. Carter 
233. 2 Vent. 910. 2 drilling fe Cafe 58. 
Ny 29. Co. Lit. 33. a. Trin. 24 Eliz. 
Mich. 41, 42 Elia. Moor 575. 35 _ 
0. 


Nuncupative Cinis. urs 


Co. Litt. 39. Paſch. 7 Jac. B. K. 
1 Danv. „ Moor 170. 1 Siderf. 
13- Davis 51. 7 Co. 43. Stat. 32 
Hen. 8. c. 38. 2 Inſt. 683. 2 ee 
Connect. 569. 6 Co. 65. 5 Mod. 170, 
449. 2 Lev. 254. 1 Sid. 64. 4 Leon. 
16. Tho. Jones's Rep. 118, 191, 213. 
3 Keb. 166. 1 Mod. 25. Salk .548. 
Vaugh: 206, 32. 8 
Bedding is not by law eſſential to 
the marriage, but it is compleat before, 
tho? the law will preſume it to have 
been-conſummated on proof that they 
were upon a bed together, tho' the 
proof of the celebration of it by the 
prieſt will alone be ſufficient to found a 


„ * 


' Nuncupative Wills. | 


Y Stat, 29 Car 2. c. 5. no nuncu- Nuncupative 
pative will ſhall be good where the will. 
_ eſtate bequeathed exceeds the value of 
30l. that is not proved by the oath of 
three witneſſes that were preſent at 
the making, nor unleſs the teſtator bid 
them bear witneſs that ſuch was his 
will, nor unleſs made in his laſt fick- 
nefs, in a houſe where he had refided 
| L 2 : 1 
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Nuncupative CAills. 


ten days or more before the making 
(except where ſurprized and taken ſick, 
and died before his return home). No 
proof will be admitted after fix months 
after the words ſpoken, unleſs the ſub- 
ſtance thereof was taken down in writ- 


ing within fix days after making, and 


no adminiſtration (with fuch will an- 

nexed) ſhall paſs the ſeal under fourteen 
days, nor then till the next of kin 
have been cited to accept or refuſe, or 


'conteſt it. 


S. P. made a nuncupative will as 
follows that ſhe would leave to A, B. 
30l. and to C. D. 3ol. and being three 
times aſked of this matter, ſhe always 
anſwered, that ſhe would give as above, 
and all the reſt, c. of her ſubſtance 
ſhould be equally divided between E. F. 
and G. H. which will was reduced into 
writing, and ſigned by three witneſſes 
in her life-time, preſently after her 
ſpeaking the words, and died next day 
Two of the witneſſes were exa- 
mined in a cauſe depending in the 
biſhop of Briſtal's court about the va- 
lidity of this will, but the third was 
beyond ſea. _ ly 

It was objected there by the defen- 
dant, that the will was not good with- 


in the meaning of the ſtatute of 29 


Car. 2. c. 3. againſt frauds, c. for that 
it was not proved by the oaths of three 
| Vuuit⸗- 


 Nuncupative CUills. 
witneſles (the other being abſent), nor 


but by one that the teſtatrix bid them 
bear witneſs, c. and that the will 


runs in the future tenſe (that ſhe would 
give, fc.) 1 

Lure, Whether notwithſtanding the 
above objection the ſaid will is a good 
diſpoſition of her perſonal eſtate, and 


whether it be ſufficiently proved by the 


two witneſſes, tho' one of them only 
has proved the rogatio te/tiun ? 


I apprehend that one witneſs is in 
this law ſufficient, and ſeveral judg- 


ments have been given (fince 29 Car. 2.) 


that one witneſs will anſwer the in- 
tent of that law. The objection that 
the words are in the future tenſe has 


but little force; for in making a nun- 
cupative will (according to Swinburne) 


no preciſe form of words are required; 
nor is it material whether the teſtatrix 
ſpeaks properly or not, provided her 
meaning and intention appears, and 
the rules injoined by the above men- 
tioned ſtatute are obſerved. —The ob- 
jection that to me ſeems moſt material 
is, that this will is proved by two wit- 


neſſes only, (the eſtate being above 
. 301) and the ſtatute expreſly requires 


three where it is above that value. 
; am of opinion in this caſe, that the 
power, office . and diſcretion of the 
ordinary are limited, by the exact 

| 5 form 
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An oath 
hat. 


3 Inſt. 165. 


5 | Daths. 
form of the ſtatute, and that he has 
no hberty or authority to wave or 
excuſe the want of the third witneſs 

reaſon of abſence, or any account 


whatſoever, the ſtatute being his rule 


and the meaſure of his judgment ; and 
therefore I conceive this will is not 
within the words of the ſtatute, and 
therefore null and void, and an admi- 
niſtration muſt be granted to the nex 
of kin. Dr. P. 1722. 8 


* — : Jong _ ' g * 


— 


Oaths. 


N oath is an affirmation or de- 

I nial of any thing before one or 
more who have authority to adminiſter 
the ſame, for the diſcovery of truth 
and right, calling' God to witneſs 
that the teſtimony he gives is true; 
and it 1s called a corporal oath, becauſe 
the witneſs lays his hand upon the 


holy ſcriptures at the time he takes 


it; tho' in Dr. Owen's caſe, he being 
a witneſs to prove a will, refuſed to 
be ſworn formally, i. e. to put his right 
hand upon the book, but ordered it to 
be held open before him, and he lifted 
up his right hand; and Cn held this 
a ſufficient oath, 2 6g. 6. * 
| 8 


Penance. 119 

If the adverſe party exhibit ex 
tions or dilatory plea, the plaintiff 
may require an yg ** the proctor 
that he does not do it for delay or out 
of malice, but that he believes his 
client is able to prove the ſame; and 
the plaintiff may before or after con- 
cluſion pray that his own oath may be 
taken as a ſupplement where the proof 
is ſemiplene. 

A peer produced as a witneſs muſt, 
be ſworn, | 


Penance. 

Ublick penance muſt be performed Pemance 
| P by an offender notoriouſiy guilty —public. 
of any eccleſiaſtical crimes in the face 
of the church. Penance may 2 in- 
Joined in a cauſe of defamation ; but 
that is private, in the veſtry, the * 
defamer reading a ſchedule of pe- 
nance in the preſence of the plaintiff, 
miniſter and church-wardens. Stat. 
Artic. Cleri, 9 Ediv. 2: c. 2, 


+ WE 


Plene admi- 
— wit wag 


Ny 77. 
N 


[126] 


Plene Adminiſtravitr. 


PLENE Adminiſtravit cannot be 

pleaded, unleſs all debts, &c.. as 
far as aſſets will reach, are diſcharged. 

If theſe courts refuſe to accept the 
plea of Plene Adminiſtravit the party 
may appeal, for they proceed ih; if 
they accept it, they muſt try if he has 
fully adminiſtred or not. 1 Syd. 274. 


an executor plead plene admini- 
frravt in an account, tho* after ſen- 
tence given againſt him, and before 
execution demanded, he is condemned 
in a debt in a ſecular court, he ſhall 


| have the advantage of alledging this 


matter. 


& 7 ll 


Pꝛobates: 


F executors. come to prove a will, 
the ordinary muſt do it in common 
form ; but if others come to prove a 
latter will, it muſt be per tete Hetl. 
77. The judge or his ſurrogate _ 
| ad- 


Probates. 
adminiſter an oath to the EXECUOE as 
follows. 


© You ſwear that you believe this Exer uur i 
« paper contains the true laſt will and 0. 


© teſtament of A. B. deceaſed, and 
« that you are the executor therein 
% named, and that you will well and 
< truly perform the ſame, by paying. 
„ firſt his debts, and then the lega- 
* cies therein bequeathed, as far as the 
s eſtate which will come to your hands 
& will thereto extend, and the law 
* charge you, and that you will bring 

in a true and perfect inventory, and 
„ paſs a juſt account of your admini- 
e ſtration when you ſhall be thereunto 
* by law wo. per 


If a quaker be executor, you muſt | 


write his affirmation on the e Nor: the 
wil thus. 


50 14 B. do W Gncerely and 
« truly affirm and declare that I am 
© one of the diſſenters from the church 
* of England, commonly called quak- 
ers, and that I believe this paper con- 


© tains, c.“ And let the quaker ſet 
his name thereto. | 


The 


122 Hates. 
The judge cannot refuſe a probate to 
an executor quia incapax. Salk. 299, 
3933 Dc. SY | 8 


Rater for Re- 


E rates for the repairs of the 

church ſhall be laid upon eve 
occupier of lands in the pariſh, though 
he live in another; and he may come 
to the veſtries, and vote in m the 
rate, but he ſhall not be charged to- 
wards the ornaments of the church on 
account of ſuch lands, for the perſo- 
nal eſtate of the inhabitants are charge-' 
able with every thing that does not re- 
late to the fabrick of the church, or 
repairs of the fences of the church- 
yards, or ſuch things as concern the 

freehold. 5 Co. 67. If church-war- 
dens erect any thing new, either as to 
the fabrick of the church or church- 
yard, they muſt have the conſent of 
the pariſhioners (and if ſuch additions 
are in the church, the licence of the 
ordinary, Where neceflary repairs 
are wanting, the major part of the pa- 
riſh will bind the leſs; in ſuch caſe, if 
the major part will not conſent, the 


church-wardens may repair without 
their 


— b 


Seats. _ 


their conſent : if upon notice given ; Vent. 367. 
them they refuſe to meet, or 22 
met refuſe to make a rate; or this 
court will compel them to repair, and 
may excommunicate all the pariſhioners 
till it be done; but thoſe that are wil- 
ling to contribute ſhall be abſalved till 
the mayor part agree to 2 tax, but aur 
courts cannot afleſs them towards jt: 
and if a rate be illegally impoſed (as 
by a commiſſion from the biſhop, c.) 

without the pariſhioners conſent, yet 

if it be afterwards aſſented to and con- 

firmed by the major part of the pa- 

riſh, that will make it good, 1 Med. 

Rep. 194, 

The lands of a company are charge- „ 
able for the reai r of a church, and 8 
2 prohibition was denied in this caſe, | 

2 Jones 187. 8 | 


— er 7 — 
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1 in churches do not belong g. . 
to perſons, but to houſes. If an Ghurch. 

inhabitant of a pariſh has time out of 

mind repaired an iſle of a church, 

and uſed to fit there, &c. ſuch uſage 

makes it proper, to the family; other- 

wiſe if it has been repaired at the L 4 
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riſh charge. An iſle may belong to a 


private perſon, yet the freehold is in 
the incumbent. See Watſon's Incumbent 
38a, Sc. In caſe a perſon in poſleſ- 


ſion of a ſeat in a church be diſturbed 


by another, the ordinary may. inhibit 
the diſturber till the matter be deter- 


. mined. Godolpb. Abr. 138, 146, 151, 
. 157. If a man with the aſſent 
0 


the ordinary ſets up a ſeat in nave 


 eccleſie, and another pulls it down, 
_ treſpaſs vi et armis will not lie, for 
the freehold is in the parſon, and the 


only remedy is in our courts. Watſ. 


382, tc. 


Though the miniſter and church-war- | 
dens have no right (exclufive of the 
ordinary) in placing the pariſhioners, 
but muſt act in ſubordination to him 
(becauſe when any diſpute of this na- 
ture ariſes he may ſet aſide what they 
have done if he ſees cauſe); yet per- 
ſons ſo placed in a ſeat unappropriated, 
may continue to uſe ſuch ſeat till the 
matter comes to be litigated and deter- 
mined in the proper court. Wharton 
Peche, Norwich 1732. - 


De- 


1 


— 


Sequeſtration. 


N cauſes matrimonial, where the aka 


plaintiff ſuſpects the woman will Cauſa Matri - 


(pendente lite) marry another, he may mon. 
have her ſequeſtred pending the ſuit. 
If two perſons claim a right to a —of Ba- 
benefice, and alledge the ſame before | 
a judge reſpectivehy, the profits there. 157 42. 


of ſhall at the petition of either of the Oey: 
parties be ſequeſtred Eng r 


living may be ſeque red for dilapida- 
tions, Oc. ö * s '\ | 
77 7 | 
Spoliation. 


F one and the ſame perſon reſent Halen | 
I two clerks, one to 7 1 

and the other to the vicarage, and the 

one takes the bag of the other, the 

party grieved ue in cauſd ſpolia- 

tionit. See Watſon's Incumb. p. 1 


* 
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Young man beyond fea wrote à 
I letter; in which he declared his 
will to be, that his effects ſhould go in 
ſuch a manner; and adjudged good: 
Moor 177, We/#s caſe. 2 Leon. 35, 
3 Leon. 79. Though not ſcaled. March 
206. Though in looſe ſheets. 1 Syd. 
315. Though in form of an indenture 
and ſealed, and delivered, being proved 
to be intended as a will. 1 Mod. 177. 
Good, where the lawyer only took 
ſhort notes with deſign to reduce it 
into form, which he after did, but the 
deviſor died before it was read to him. 
1 And. 34. 1 Brownl. 44. Dyer 72. 
Kelw. 209. Where wrote down un- 
known to the deviſor, and afterwards 
read to him, and approved by him. 
Cro. —— 100. 1 Leon. 113. Where 
good though gnawn to pieces by rats in 
the teſtator's Ade, if by joining 
the — * the contents can 
be known. If a man writes his will 
with his own hand, though he does not 
ſubſcribe his name), but ſeals and pub- 
liſhes it, and the three witneſſes ſub- 
ſcribe their names in his preſence, it is 
a good 


Wills. 

a good will, for his name being wrote 
in the will, it is a ſufficient ſigning, 
"and the ſtatute does not direct whether 
it ſhall be at the top or bottom. 3 Lev. 
1. And by three judges againſt one 
the ſcaling 1 a ſl within the act. 
2. 0 it is not faid in the act that 
the Hgning ſhall be in the preſetice of 


ree witneſſes, but their ſubſerip- 


= muſt be in his preſence. 3 Mod. 


219. To a will of a perſonal eſtate 


two witneſſes are ſufficient. Co. Litt. 
111. One may make a will in ſeve- 


ral writings, and thoſe writings may 


be made at different times; no mart 
can think all his thoughts at once. 
2 Cre. 144. Ney 117. x Show, 69. If 
one being ſick gives notes to make his 
will, and afterwards. is ſo weak that 
his memory fails him, and thefe notes 
are made into a will, it is good ; aliter 
if he become a lunatick after the notes 
given. 1 Brownl. 44. If a will be 
wrote by the teſtator himſelf, and 


found in his eſcrutore among other 
writings (though not publiſhed in the pre- 
ſence of witneſſes, and by them atreſt. 
ed), it is a good will; though in this 


caſe the executor muſt procure two 


people that were well acquainted with 


the teſtator's hand-writing, to make 
oath that they believe that to. be his 
hang-wricing.” | | 


_ Rider 


* 
— 
4 
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Wills. 5 
- Rider v. Rider in the Prerggative 1703. 
Tho. Rider, Eſq; was the deceaſed ; his 
brother alledged that the deceaſed gave 
inſtructions to Mr. L. to make his will; 
that Mr. L. made a draught, and cauſed 
a tranſcript to be made which he gave 


to the deceaſed; who carried it away, 


and afterwards made ſeveral oblitera- 
tions, alterations and interlineations 
with his own hand, and then tran- 
ſcribed it over fair, that the fair, and 
alſo: the altered tranſcripts, with the 

firſt draught made by Mr. L. were 
found in the deceaſed's ſtudy. The 
fair tranſcript was propounded by the 
brother, (who was a legatee) and was 
contained in two ſheets of paper which 
were found looſe; it concluded thus : 
eln witneſs whereof I the ſaid Tho. 
& Rider have to this my laſt will and 
„ teſtament ſet my hand and ſeal the 
as day of in the year of 
„our lord 1697.” Note; the will 
was neither ſigned nor ſcaled, —There 
were no witneſſes examined to the de- 
ceaſed's hand- writing, but the ſame 
was confeſſed by the widow in her an- 
ſwers, as likewiſe that the fair tranſcript 
and draughts were found in the deccal- 


 ed's ſtudy. 


The widow in oppoſition to this pro- 
pounded a draught of a will which 
was not of the deceaſed's hand - writing, 

| No | but 


| | Wills, 129 
but of a later date, viz  _ Aug. 
1701, but not executed; ſhe pleaded. 
that it was drawn by the deceafed"s di- 
rections, read over to and approved by 
him, and he declared he would execute 
it. This was found in his ſtudy with 
the others before mentioned. Th 
judge pronounced that the deceaſe 
died inteſtate, from which fentence 
= brother ap v 0: 9he to the 
es. And in 1704 the delegates 
reverſed the Cntincy of the judge of 
the prerogative, and gave ſentence for 
the fair tranſcript of the deceaſed's 
hand-writing propounded by the bro- 
ther. + | 
Miller v. Miller. Yohn Miller de. Caſe 2 
ceaſed. r cauſe was originally — 5 
in the tive, between the 
Frother wy wo; nh The brother 
propounded a will unexecuted, and 
pleaded that it was drawn by the de- 
ceaſed tr read os to F. I 
appi dy him; but the perſons 
in whoſe houfe the deceaſed 15 Al re- 
fuſed ſeyera] of his friends admittance, 
and therefore 2. wiker oe had a 
ant rtunity o ng it executed, 
It had i © ln Sick where: 
* of I the faid John Miller have to 
* each ſheet of this my laſt will and 
© teſtament, comprized in two ſheets 
* of paper, ſubſcribed my name, and 
e put my ſeal to the top and bottom 
333 e there- 
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thereof. Dated the day and year 
« firſt above written. Note; it was da- 


ted at the top 24 1680. © Signed 
c ſealed, is Fa declared by | 
* ſaid 505 Miller the teſtator, for 

« and as his laſt will and teſtament, 
« this 24th day of July 1680, in the 
i preſence of . The deceaſed 
died the 31ſt of July 1680. The 
widow pleaded in/anity, that all per- 
ſons ee acceſs to the deceaſed, 

had free acccks to rh 


that the writer of the will had acceſs 
but would not leave it with the de- 


ceaſed. — This cauſe was appealed to 
the delegates from a grievance, which 
was pronounced for, and they gave 
ſentence for the will in 168 1. 
Werlich v. Pallet. Mary Pollet de- 
ceaſed. This cauſe began before the 
commiſſary of Londo ecnthe de- 
ceaſed's daughter (a minor and reſidu- 


ary legatee in the will, acting alan, 


Morlich her guardian) and hu 


who oppoſed . will.—It ap 


the evidence in this cauſe, — — 


ceaſed who was ill, told one Elia. N. 
mn 2 to make her will, 

w ſhe would have it made, | 
dekred hay to jet wine the hed Woe 


clared to her reduced into writing, 


which ſhe did, and carried the ſame, 
being the draught of a will to the 
deceaſed, a and read it over to her, and 


_ Wills. 


n and deſired her to 


get it wrote over fair, which ſhe did, 
and carried to her; to whom it was 
read over, and ſhe approved of it, and 
declared it to be her laſt will, and 
ordered her nurſe to fetch one Mr. P. 
to be a witneſs; 25 — 
from home the will was 

and ſhe died eight day 


without executing it. It condudes thus. 


In witneſs: whereof I the faid Mary 
Pallet have hereunto put my hand 
Land ſeal "ee 28th day of Auguſt 
F 1700. Signed, ſealed, pub- 
E bihed and d. 


in the preſence of + 


© (the; words Holl interlined dis. 


fore ſealing, Dr. Newton the com- 


will; the huſband appealed to the 
. arches, where the om s ſen- 
tence was reverſed, and the 


dian then appealed to the 
and in Michnelmas 1702 the j 
mg five civilians only) an 
ſentence of the dean "* the arches, 


for 


the will,; and decreed adminiſtra- 


delegates ; 
— 


1 pi 


by the faid Mary 
FHollet as her laſt will and teſtament, | 


miſſary in 1901 gave ſentence for the 


pronounced to die inteſtate; the guar- 


ed the | 
firmed:Dr. Newton's, pronounced 
tion. er #50 to the guar- | 


Caſe 4. 


Cafe 6. 


Caſe 7. 


—.— in 1923 
* ſchedules of the —.— hand-writ- 


wards theſe words wrote ned and 


-and concludes without fay 


It was neither ſigned, 


Wright v. Walthoe. Richard Holman 
— Sentence was given in the 
tive in 1710 for three teſtamen- 
les of the teſtatorꝰs hand- 
. firſt concludes abruptly 


Without any name or date. The ſe. 


cond thus. And I do declare this to 

ben lat will weitien in 5 
and have r ſet my rg und 

„ ſeal the day of 

+ and in the year of our lord 


| —»This' is neither ſigned or 9554 
The third concludes abruptly,- being 
3 . A ſealed or dated. 


n» deceaſed. Sen- 
r three teſtamentary 


ing; the firſt was executed in the 


preſence of two witneſſes. he ſecond 


is ſigned by the dsceaſed, and afrer- 


13, 171 Phet con- 
cludes abruptiy without execution. 
William Snelling deceaſed, This will 
ia of the doceaſed's hand-writing, : 
ing In wit 
ſigned, ſeated, 
publiſhed, r. wrote underneath, —— 
Tealed' or 'wit- 


neſled ; it was proved wr — ooh" þ) + 
David Dogger 
was of the Gerald hand- writing, and 


concluded In witneſs whereof, to 
9 this 


ne/7, c. but the words, 
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« this and to the other ſeven ſheets 
« annexed I have ſet my hand and 
ä Hol = Day of 725 713. 
T e wor bd, d, C. rote 
The wards (A — was a ſeal, but 
not ſigned or witneſſed. A Caveat was 
entred by the deceaſed's. ſon, which 
was warned, and he had a time aſſign- 
ed him by the court to declare w * 
ther he would oppoſe the will or hot; 
buy upon his not oppeſing, probate 
was granted in Feb. 1718 to the 
daughter (executrix). 
obert Pollard deceaſed: The cs. 
will was of his hand-writing, and con · 
cluded thus. Witneſs my hand and 
ſealthe ... Note; neither ſigned nor 
ſealed. : Proved 17 December 1705. 
Millium Rufſell deceaſed. The wil ces. 
was of his -writing, and concluded 
« In witneſs whereof | have hereunto 
« ſet my hand and ſeal the day and 
« year firſt above. written. 
gned, ſealed; 6.) Note; there 
is a ſeal, but not ſigned or witneſſed ; 
it was proved Auguſt 3, 1727. 
Juaſbua Hinton deceaſed. He was an Cafe 1 10. 
eminent attorney in London, and in 
his laſt illneſs had a deſign to have 
made his will himſelf, and therefore 
wrote down his intentions on a ſcrip 
of paper, beginning thus: my will 
* and deſire is--ten pounds to wife and 
2 


Caſe 11, 


wills, 
daughter for moutning,” beſides (c- 
<« yeral legacies (the ſums in figures, 
with the initial letters only of the 
names of the legatees), and concludes 
* executors, Jobn Lateward, Richard 


Lateward, Jobn Adams.” ——This 


ſchedule was propounded by the exe- 
cutors, who gave an allegation plead- 
ing the identity of tlie feveral perſons 


in the ſaid ſcrip mentioned and was 
- oppoſed by the widow and daughter. 


—— Sentence was given againſt this in 
the prerogative in April 1738, and ad- 
miniſtratiort decreed to the widow. 
On the 3d of May following, the exe- 
eutors moved to be paid their expences 
in ſupporting the ſame, which (after 
many arguments) they were allowed; 
but the judge refuſing to let the admi- 
niſtration paſs before they were paid, 4 
mandamus was granted to compel him. 

J. L. and M. L. his wife made their 
joint will, appointing the ſurvivor 
executor; and thereby the {aid J. L. 
did will, that in caſe of his death before 
his tvife, ſhe ſhould remain pdſſeſſed of all 
his goods, &c. to enjoy and diſpoſe of as ſhe 
pleaſeũ, only recommending to her to leave 
at her death three fourths of the then re- 
maining moiety of his effetts to M. A. and 


the other fourth to J. B. or their heirs, 


leaving her to diſpoſe of the other moiety at 
her pleaſure. | * - t 
The 


Mills. 

The ſaid M. L. ſurvived, took pro- 
bate, and poſſeſſed herſelf of his ef- 
fects, made her will, diſpoſing of the 
ſaid moiety, as above, and afterwards 
intermarried with J. C. and died. 

Is not the faid will, made during 
her widowhood, by the ſubſequent 
marriage become void? and is not 
Mr. F. C. intitled to adminiſtration to 
her as dying inteſtate ? -. 

Tam of opinion that her will be- 
came void by her marriage with Mr. 
J. C. as to all the eſtate which the had 
à property in, and at that time a right 

to diſpoſe of, by reaſon that ſuch * 

' eſtate became her huſband's by mar- 
riage ; bur ſhe being executrix of her 
former- huſband, ſuch part of the e- 
ſtate as came to her as executrix, and 
the property whereof did not veſt in 

her, did not become the huſband's by 

marriage, and her will may ſtand good 
as far as relates thereto; and a limited 

| probate or adminiſtration (with the 
will annexed) may be granted to the 
perſons intereſted, and an adminiſtra. 
tion of the reſt of the eſtate to Mr. C. 

her huſband. See Wentworth 201 ; per 

Dr. A——w 1738. * | 
RN. B. bequeatns thus. [em I give, Caf 12. 
c. all the reſt of my eſtate to my | 
« wife E. B. and ſon R. B. making 
and joining them whole and ſole 

| * executor 


bs 


Or if ſo, 
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« executor and executrix of this my 


will.“ R. the ſon in 1728 proves 


(power being reſerved to E. the wi- 
2k and other executrix) and receives 
tool, of his father's (which was at 
intereſt) and pays it to J. S. (who ſince 


© married E. the widow) and alſo ſold 


ſeveral of the quick goods of his fa- 
ther's, and kept the money to his on 
uſe, and dies. E. has ſince his death 
proved the will to intitle herſelf to the 
whole or her half. ſhare of her huſ- 


| band's eſſects.— The Lyery was, if 


the effects by the bequeſt of the will, 
and their being made and foined whole, 
c. n to the ſurvivor of them? 

if the payment of the 1000. 
by one executor to the other's huf- 
band, and the executors ſelling part of 
the goods, and retaining the money 


to his own uſe, would be preſumed in 


hw to be a diviſion of that part of 
the eſtate, if not the whole of the ef- 


fects? The bequeſt of the reſidue in 


this caſe I look upon to be in the na- 


ture of a joint legacy: had either of 


the legatees died before the teſtator, 
the bale would haye accrued to the 

furvivor ; but where both live to take, 
the law divides the legacy, which im- 


_ mediately veſts in the legatees, each 


for his ſhare upon the death of the tef- 
tator; fo that tho' no diviſion has ac- 
| tually 
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tually been made, yet the eſtate being 

dnce veſted, it is my opinion the ſhare 

of the deceaſed executor will go to his 
repreſentative, and not to the ſurviv- 

ing executrix. | 2 | 

As to ſuch part of the eſtate as has 

been actually divided in the ſon's life- 

time or ſuch effects as were in the 
teſtator's own hands at his death, 

whether money, ſtock or goods, and 

were diviſeable at any time, I make no 

queſtion; nor of ſuch debts as have 

beeri actually received ſince his death, 

The doubt with me is concerning ſuch 

things as the law calls a choſe en 

action, where the teſtator had not the 

thing in poſſeſſion, but only a right 

of action to recover it, or perhaps of 

a chattel leaſe, which being a thing 

indeviſeable till fold, I am not fo clear 5 

whether theſe would not accrue to the 
ſurviving executor. Dr. 4———y 
1730. Ng. 
"it a cauſe be inſtituted between an 
executor and one of the teſtator's re. 
lations by colluſion to prove the will 
per teſtes, and the executor by ſuch 
colluſion is to fail therein, a legatee 
having intereſt in the will may inter- + 
vene in judgment to preſerve his own 
intereſt, | 


- ' 


Wit⸗ 


Witneſt <vbo 


may, 
mot 


or may 


17381 


. _ Rd. _—_ — —— 


K 


CUitneſfles. 

tee is a competent witneſs 
to prove a will (after he has re- 
nounced his own legacy). 3 Keb. 570. 
Such as are infamous, as attainted of 
felony or falſe verdict, conſpiracy, 
perjury or forgery, or have had judg- 
ment to loſe their ears, or have been 
branded, infidels, of non ſane memo- 
ry, Or as have intereſt in the cauſe, 
are not competent witneſſes. 1 In}. 
6. 3. Lev. 420. Though judgment of 
the pillory infers infamy at the com- 
mon law, it does not our law, 
unleſs the cauſe for which he was con- 


victed was infamous ; and unleſs he 
was convicted for an infamous cauſe, he 


mall be a good witneſs to prove a will. 


A Jeu is a good witneſs, and may be 
ſworn upon the Old Teſtament. 2 Keb, 
314. f 


Where one objects a crime to diſable 
a witneſs, he muſt produce the record 
of his conviction, if he would invali- 
date his teſtimony. 

It may be juſtiſiable to maintain or 
ſubſiſt a witneſs, but not to. offer him 
any reward tho' to ſpeak the truth. 


Citneſſes, 

The character of a witneſs may be 
given. Adultery in a witneſs is 
cauſe of exception: the plaintiff may 
except againſt the reprobatory wit- 
neſſes of the defendant, againſt which 
no further exception ſhall be admitted ; 


but the defendant, tho' he cannot 
except, may alledge matter to co 
the evidence of his witneſſes. © 


x 


In cauſes teſtamentary the plaintiff 


may proceed to examine witnefles upon 
return of the citation, with intimation, 
the defendants not appearing notwith- 
ſtanding, . 

The plaintiff may alledge matter 
within the term aſſigned to prove his 
exceptions to corroborate the depoſi- 
tions of His witneſſes; and if after 
publication, and before concluſion 
other neceſſary witneſſes have come to 


the plaintiff's knowledge, the plaintiff 


himſelf and not the proctor, makin 
oath thereof, ſhall have them admitte 
and ſworn. In matrimonial cauſes new 
witneſſes may be produced after pub. 
lication, and even after ſentence with- 


out oath made as above. 
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A. againft 

O ee Ori- . 
al citation by him taken under ſeal 

this behalf, together with a certifi- 
of the due execution thereof, of 


truth of which oath 


o * 


144 Acts. 


W here the made then a publick proclamation be, 
party does not ing thrice made for the party cited] 
appear. and he not appearing, the judge at the 
petition of C. accuſing his contumacy, 
pronounced him in contempt, but re- 

rved his pain, and continued the cer- 
e . of the ſaid ho rm _ _ 

court-day. Sayer appeared and exhi- 

—4 ” bited his proxy for the party cited, and 

| made himſelf a party for him, and 

Libel prayed. prayed a libel to be given by C. other- 

SE LOI” wiſe his client to be diſmiſſed with ex- 

red. pences ; whereupon the judge aſſigned 

C. to libel on the next court-day, the 
ſaid C. diflenting. | 


Libel given. H. againſt 2 2 is to give a libel 
8 cf 5 this day. 1 

On which day C. gave in a libel in 

Af "writing, which he prayed to be admit. 

pray 

| ted, and an anſwer to be given there; 

to immediately by S. in the preſence of 

S. diſſenting thereto, and alledging that 

the ſaid libel was not concludent in 

law, and therefore not admiſſible by 

me praying » fares to be - 

\ 13 admit. Jetted. Whereupon the judge at the 

ch petition of 8 aid libel, 

aud aſſigned S. ta anfwer thereto im- 

mediately, S. diſſenting, but with inten- 

tion of anſwering the ſame conteſted 

 N:gative Iſue ſuĩt negatively thereto, then prayed ; 


\ 


| Its. 145 
and the judge at his petition n 


C. to prove his libel by the next court- 
day, the ſaid C. diſſenting. 


H. „ Oe which day 8. Alegation gi: 
5 (as he aſſerted) ** | 
Fe an __ egation in writing, which 
he prayed to ho admitted, and right 
and juſtice to be adminiſtred to him, 
and his party in the premiſſes in the 
preſence of C. diſſenting, and alledging 
the ſaid allegation not to be admiſſible 
by law, and praying the ſame to be re- 
jected, and right and juſtice to be ad- 
miniſtred to him and his party in the 
premiſſes. Whereupon the judge af- —to bear the 
ſigned to hear his pleaſure. on the ad- judge's plca- 
miſſion thereof on the next court. Frog = . 
and aſſigned S. to give a copy of his ** 
legation two days before the court, and 
if the ſaid allegation be not then ad- 
mitted, aſſigned the cauſe to be con- 
cluded the ſame day. 
H. againſt E. P ON the - ad- 
8. miſſion of S's al- 
] 4 (a copy being given two days 
deore) if aha Fo wn. be conclud- 
ed at C's petition. 
On which day C. alled ged, that it 
had been alledged by S. on the laſt 
court-day, that he would give an al- Where no al. 
legation, when in truth he has not {gation given. 
N given 


Carſe con- given any ; wherefore he prayed, and 
: the judge at his petition concluded the 
— and aſſi the ſame for ſen- 


. tence and information on the next 


court - day. a 
H. againſt H. the ad- 
H 5. H ? PON the ad 


1. 8 miſſion 8's alle- 
gation, Wc. ut ſupra. | | 
On which 2 S. prayed the allega- 
tion by him ee on the laſt court- 
day to be admitted, in the preſence of 
Hed C. diflenting and praying $20 E re- 
jected; whereupon the ju vin 
heard the of hh on both Fides, - 4 
mitted the fame as far as by law he 
could; then the ſaid S. alledged, that 
A. H. was the moſt proper perſon from 
whom the truth might be better drawn 
and enquired into, than from the proc- 
tor appearing for him in this cauſe, 
and prayed; at whoſe petition the 
judge decreed him the ſaid A. H. to be 
cited by the execution of a decree upon 
Mr. J. C. notary publick, his original 
or 3 cons SE oy ce, 
to appear re or urrogate, 
Dc. in the, c. on the N 
of, c. then and there to anſwer 
virtue of his corporal oath to the poſi- 
tions or articles of the ſaid allegation, 
under pain of the law and contempt 
thereof, the faid C. diſſenting. - 


* 


Decree for 
anſwers, 


Abs. „„ 
H. againſt H. 2 O * which day S. Pie returs- 
ee returned a decree ed. _ 
for anſwers, together with a certificate 
of its having been duly executed, of 

the truth of which oath is made; and 
the ſaid A. H. being thrice publickly 
called, C. appeared, and made himſelf 
a party for ww and alledged that the 
ſaid A. H. his client reſides at or near 
the city of N. in parts remote from 
hence, ſo that he cannot attend to 


half of T. H. directed to the rev. A. B. 
and C. D. clerks, reſpectively reſiding 
in or near the faid city of N. jointly 
and ſeverally, aſſuming a notary pub- 
lick, indifferent to the parties, and the 
judge at his petition decreed the ſame, 
and aſſigned the ſaid C. to return the 
ſame on or before the . pa} 
Is to return a 


H. gala H. ? 'S 3 
„8. A, commiſſion with 7 7%" 
his client's anſwers. * _ Do as 
On which day the judge at the ; 
tition of C. (alledging the commiſſion | * BK 
by him taken under ſeal to have been _ 
N 2 / duly 


„ 


| 
| 
' 
| 
' 
.4 
1 
U 
3 
e 
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Returned. 


Ats. 


duly executed, but not yet returned) 
decreed the ſaid commiſſion to be ex- 
pected on the day of this 


term 
H. againſt H. C Is to return a 
C. 8. „ commiſſion, c. 
On which day C. returned the com- 
miſſion duly executed, with the an- 
ſwers of his client, and then the Judge 
at his petition aſſigned S. to prove the 
contents of his ſaid allegation by, &c. 


in the preſence of S. diſſenting. 


Affirmation of H. againſt H. 2 N which day . 


a quaker to 
anſaers. 


. &. produced C. 's cli- 
ent for his anſwers, and he then made 
the following affirmation, (to wit) I 
A. H. party in this cauſe, do ſolemnly, 
ſincerely and truly affirm and declare 
that I am one of the diſſenters from the 
church of England, commonly called 
quakers, and that my anſwers to be 
given in this cauſe ſhall be the truth, 
the whole truth, and nothing but the 
truth, without favour or affection to 
myſelf or my own cauſe.— A. H. 

The above affirmation was made the 
day of, &c. before me G. L. 
ſurrogate, in the preſence of E. N. re- 


giſter. Ein 


— 


Acts. 


H. againſt 4 N which day S. al- Upon fully 


C. S. 
of C. s client to the allegation, by him 
given in and admitted on the part and 
behalf of his client on the day of 

: laſt, ro be neither full, clear 
or plain, in the preſence of C. diſſent- 
ing, and alledging the ſame to be full, 
clear and plain; whereupon the judge 
aſſigned to hear his pleaſure upon fuller 
anſwers on the next court-day, the faid 
G diſſenting. | 


ledged the anſwers ert. 


H. againſt Hꝰ Ax which day S. al- Fully axfwers 
. ledged that he waved. 


waves the fuller anſwers of C.'s client. 


H. H : Of which day S. up- V 
by him given in and admitted in this 
cauſe on the behalf of his client, pro- 
duced as a witneſs E. S. whom the 
judge at his petition admitted and re- 
_ ceived, and adminiſtred to him the oath 
uſually taken by a witneſs, and admo- 
niſhed him to undergo his examination 
when notice ſhould be given to him-in 
the preſence of C. diſſenting, and hav- 
ing the uſual time allowed him for in- 
terrogatories or any other time before 

his examination, e 


on the allegation du 
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examine wwit- 


Commiſſion to H. again 2 O which day S. al- 


neſſes decreed. 


ledged that his cli- 
ent had ſeveral very neceſſary witneſſes 
to prove the contents of his allegation, 
but that they live in parts remote from 
hence, fo that they cannot convenient- 
ly attend to undergo their examina- 
tions here without great trouble and 
expence ; Wherefore he prayed, and 
the judge at his petition decreed a 
commiſſion to be made out to parts 
remote, directed to the Rev. A. B. and 
C. D. clerks, commiſſioners named by 


and on the behalf of his client, and 


allo to C. D. and E. F. clerks; alfo 
commiſſioners named by C. jointly and 
ſeverally to fit in the pariſh church of 
N. on the days next en- 


_ ſuing, with power of continuation and 


prorogation of time and place, as oc- 
caſion ſhall require, for the receiving, 
admitting, ſwearing and examining, and 
of taking the depoſitions in writing of 
all ſuch witneſſes as ſhall be produced 
on the allegation heretofore given in and 
admitted in this cauſe on the part and 
behalf of his client, and of taking the 


"repetition and recognition of the ſub- 


ſcriptions of the ſaid witneſſes to their 


| ſeveral examinations, they aſſuming to 


themſelves a notary publick indifferent. 
to the partics to be their regiſter; and 
| the 


_ 


Ads. W 


the ſaid judge aſſigned the ſaid S. to 
return the ſaid commiſſion, together 
with all proceedings had and done there- 

on, on or before the, OT. in the pre- 
ſence of C. diſſenting and proteſting, 

yet having the uſual time, as well to 
annex interrogatorics. to the faid com» 
miſſion, as to adminiſter them at the 
time of the execution thereof. 


A H.? Q Is to return. a com- Commiſion 
. 5 25 
On which day S. returned a com- 
miſſion taken out by him in this cauſe, 
together with the examinations of the 
witneſſes taken by virtue thereof, and 
prayed; and the judge at his petition Publication do- 
deereed the ſayings and depoſitions of creed. 

the witneſſes examined by virtue of | 
the faid commiſſion to be liſhed, 
and copies thereof to. be delivered ta 
each party, in the preſence of C. diſ· 
I. againſt H. O Which day the 
1 S. judge at the peti- 
tion of S. (alledging that his client 
had ſeveral neceſſary witneſſes to prove 
the contents of his allegation, but 
that they live in the dioceſe of N,) de- 


creed a commiſſion or requiſition by 
way 


re 


. 
Examinations. 


152 


Atts. 


way of mutual favour, to be directed 
to the Right Rev. c. his Vicar Ge- 
neral or Official Principal, his Surro- 


gate, c. to fit in the conſiſtorial 


place of the cathedral church of D. on 


tbe days of next enſu- 
ing, with full power of proroguing and 
continuing the ſaid time and place as 


need ſhall require, for the producing 
receiving, admitting, ſwearing, exa- 
mining and repeating all ſuch witneſſes 
as ſhall be produced on the allegation 


by him given and admitted on the be- 


half of his client in this cauſe, aſſuming 
to themſelves a notary publick indiffer- 
ent to the parties in this fuit, for the 
execution of the ſaid requiſition and ex- 


amination of the ſaid witnefles ſo to be 


produced, fworn and examined by vir- 
tue thereof, and aſſigned the ſaid S. to 
return the ſaid commiſſion or requiſiti- 
on into the regiſtry of this court, toge- 


ther with all proceedings had and done 


thereon, on or before the, &c. in the 


_ preſence of C. diſſenting and proteſting, 


— 


yet having the uſual time, as well to 


annex interrogatories to the ſaid com- 
miſſion or requiſition, as to adminiſter 
them at the time of the execution there- 
of. | | 


oui N 
: H. 


As. 


H. againſt H. 2 Is to return his re- requiſition re- 


CS. . quiſitions for era. . 
minations. 

On which day S. brought in the re- 
quiſition by him formerly taken out in 
this cauſe, together with the examina- 
tion of two witneſſes, in the preſence 
of C. praying; at whoſe petition the 
judge aſſigned the proctors on both 


ſides to propound all things which are 


neceſſary for them reſpectively to pro- ,y 5; 


ge on the next court, day, the faid 
C. diſſenting. | 


H. 1 H. } OM 78. al Cope 


ledged that A. B. decree 


and 7 B. were, and are very neceſſa 
3 to prove the contents of the 
tion by him given and admitted 
in 145 is cauſe, who having been offered 
their neceſſary travelling charges and 
expences, have and do ſtill refuſe to 
come and attend to 58 their teſtimony 
in this cauſe, unleſs by law they are 
compelled thereto ; wherefore he pray. 
ed, and the judge at his petition de- 
creed the ſaid A. B. and C. P. to be 


cited and compelled to appear perſonal. 
ly before him, his ſurrogate, or, &c. 
in the, c. on the, & c, then and there 
to take the oath uſually taken by wit- 


- | neſſes, 


- : Acts. 
neſſes, and to teſtify the truth of what 
they know in this cauſe, under pain, 


Co . 
Ditto Viis et H. againſt H. N which day the 
Modis. . &. 5057 e, at the peti- 
„Ie tion of S. * alledging that 4. B. and 
uur are cita. C- D. were dligently t for and in- 
tions Viis, æc. quired after at their reſpective places 
and monitions of abode, by the mandatory in this 
_ decrees to behalf lawfully authorized, with an in- 
ſe forth. tent to have cited them perſonally (if 
they could have been found) to give 
their teſtimony in this cauſe, but 
cou 1 be met 2 1 
them to again cited perſonally (i 
they can be ſo found), otherwiſe by 
publickly affixing a decree for ſome 
time upon the outward doors of the 
ſeyeral houſes, or laſt uſual places of 
abode of the ſaid A. B. and C. D. or 
on the outward doors of the pariſh 
churches of the pariſhes wherein they 
now do, or lately did dwell, on the 
Sunday or feſtival day next and imme- 
diate following the receipt of the 
faid decree, during the time of di- 
vine ſervice, and by leaving there af- 
fixed a true copy thereof, and by all 
other lawful ways, means and methods 
whatſoever, whereby the ſaid decree 
may moſt likely come to the know- 
ledge 


ledgo of them the ſaid A. B. and C. D. 
to appear before him, his ſurrogate, 
©'c. (as in the compulſory act) | 


H. againſt H.) FN which dayapub- „ 


1s 


_ thrice made for A. B. the party 
| cites , and he 'by no means appearing 
but contumaciouſſy abſenting himſelf, 
the judge at the petition of S. (accuſing 
His contumacy) pronounced him in 
contempt, and for ſuch his manifeſt 
contumacy and contempt decreed him 
to be openly and publickly denounced 
and delared to be excommunicate in 
the face of the church, but ordered 
the excommunication not to be ex- 


tracted within a week from this day. 


H, again H. ? te — day b. ex. fle egi 


hibited letters of 
excommunication duly denounced; to- 
2 a certificate of the due 

ication thereof on the back of the 

fame, and alledged that A. B. therein 

named was and is by the authority of 

this court excommunicated, and as ſuch 

at proper time and place duly denoun- 

ced, and that he had Rood under the 
ſentence of excommunication for the 


ſpace of forty days and upwards after The | 7 


the denouncing thereof, and ſtill 
veres in the ſame out of an — 


- be ſignified. 


* 


Acts. 
diſpoſition, and contemning the ec- 
cleſiaſtical juriſdiction; wherefore he 
prayed, * the judge at his petition 
decreed it ſhould be wrote to the 
king's majeſty for his writ for the ta- 


bing of his 5 | 
. | 
E * H. againſt H. Ox which day ap- 
C. peared perſonally 


A. H. n_ party principal in this cauſe, 
and, without revoking his proctor con- 
ſtituted in this behalf, alledged that for 
his contempt in not giving in his perſo- 
nal anſwers to a certain pretended li- 
bel admitted in this cauſe he had been 
excommunicated, and that ſuch ex- 
communication had been denounced 
againſt him, and that having remained 
under the ſaid ſentence of excommuni- 
cation for the ſpace of forty days, it 
had been ſignified to his majeſty for a 
wribfor the taking his body, and that 
ſuch writ had iſſued and a warrant 
thereupon, and that thereon he is now 
in cuſtody, but that he is now willin 
to ſubmit to the ſaid aſſignation, 2 
to give in his anſwers to the ſaid libel 
[whereupon C. produced him for his 
anſwers, and the judge gave him the 
oath, and the id 4. A. H. exhibited his 
anſwers in writing, and acknowledged 
his r thereto], and alledged 
that- he had paid the contumacy fees. 


in- 


Atts. _ 

incurred by his aforeſaid contempt, 
and therefore he prayed to be abſolved; 
whereupon the judge gave him the 
oath, that he would be obedient to his 
majeſty's eccleſiaſtical laws, and the 
lawful commands of his ordinary for 
the future, and that he would not wil- 
fully incur ſentence of excommunica- 
tion again, and then decreed him the 
ſaid A. H. to be abſolved and freed 
from the ſentence of the excommuni- 
cation denounced againſt him, and 
an abſolution to paſs the ſeal according- 
ly, in the preſence of the ſaid C. not op- 

poſing the ſame. _ 


H. againſt H, F OR information 

* C,. 3 and ſentence at the 

petition of S8. ge | 
On which day S. porrected a difini- Sentence por- 

tive ſentence in writing, which be prayed * I one. 

to be read, promulged and given, and 

right and jultice to be done and admini- 

ſtered to him and his party in the pre- 

miſſes, in the preſence of C. diſſenting, 

and praying right and juſtice to be ad- 

miniſtered to his client; whereupon 

the judge having heard the advocates. 

and proctors on both ſides, read, pro» 

mulged and gave the ſentence by S. Sentence read. 

porrected, thereby pronouncing, de- wh 5 8 

creeing, declaring and doing in all 

things as in the ſame is 3 

| ws 


258 - * dits. 


Bill of cofis then 8. porreQed a bill of expences 
porrefled. made or to be made on the behalf of his 
client in this cauſe, which he prayed to 
be taxed; and the judge at his petition 
taxed the ſame at the ſum of 
—iaxed. of lawful money of Great Britain, be- 
ſides the ſum of 145. 10d. for the ex- 
pences of a monition for the payment 
thereof, extending in the 98 to the 
ſum of Then S. made oath 
that his client hath, and muſt neceſſa- 
rily expend the ſum taxed, and prayed; 
Oath made of and the Judge at his further petition de- 
the bill. creed C.'s client to be moniſhed to pay 
odr caufe to be paid to S's client, or her 
proctor, the ſaid ſum taxed, beſides the 
expence of the monition, extending as 
aforeſaid, within ten days after the ſaid 
monition ſhall have been duly executed, 
- but ordered that the ſaid monition 
ſhould not go under ſeal within ten days 
from this time, there being then and 
there preſent with me the regiſter afore- 
ſaid, the worthipful G. P. and J. A. re- 
ſpectively, doctors of law, advocates of 
this court, and alſo E. G. and B. R. 
notaries publick, proctors of the ſaid 
court, as witneſſes. g 


Monition for 


E. againſt H. N which day the 
mn" Ve $ LH judge (having 
ther proceed- heard advocates and proctors on bo 

ing. vm ſides) 


Aﬀs. 159 
ſides) did, by his final interlocuctory | 


decree, having the force of a definitive 


ſentence, in writing, diſmiſs S's client 
from all further judicial obſervation in 
this behalf, and condemned C's client 

in coſts ; and the ſaid S. porrected a bill 3. of fe 
of expences, which he prayed to be porreded. 
taxed, but the judge reſerved the tax- ration re- 
ation thereof to the next court-day. freed. 


H. againſt H. OR ſentence at 
| C. S. S's petition. Sy 


On which day the proQor's on both Sentences por- 
ſides porrected ſentences in writing, d as beth 
which they reſpectively prayed to be 
read, promulged and given, and right 
and juſtice to be effectually done and 
adminiſtred to them and their parties 
reſpectively in the premiſſes; whereup- 
on the judge having heard the advo- 
eates and proctors on both ſides, and 
having maturely conſidered this buſi» _. 
neſs, read, promulged and gave the — read. 
ſentence porrected by S. thereby pro- 
nouncing, declaring, decreeing and 
doing in all things as in the ſaid ſen- 
tence is contained, the ſaid C. praying ä 
ſentence as before, proteſting of a grie- Protgfation 7 
vance done to his client, and of appeal- Ser 

ang. ! , and of appeal- 
ing in due time and place, there being . 
then and there preſent, c. as witnel- 
ſes; upon all which premiſſes GP 
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er to S. requeſted me the ſaid regiſter to 

make an in- make him one or more publick inſtru- 

frrument. ment or inſtruments, and to ſubſcribe 
and deliver the ſame to him. | 


1 _—_—— 


ee. 


ä 


Aits in a Cauſe of Appeal. 


[a Buſineſs of appeal 
ing the inhibi- and complaint of 
tion, citation nullity promoted and 
and monition. brought by G. A. of C. 
in the dioceſe of B. and 

province of C. the party 
appellant and complain- 
ant on the one part, and 
M. S. of the pariſh, dio- 
ceſe, and province afore- 
ſaid, the party appellate 
and complained of on 
the other part. 


On which 
day C. exhi- 
bited as proc- 
tor for the 
ſaid G. A and 
made himſelf 
> party for him, 
and alledged 
that the wor- 
ſhipful T. R. 
LL. D. vicar 
general and 
official prin- 


C. 


J cipal of the 


right rev. father in God T. by di- 

vine permiſſion, lord biſhop of B. or 

his pretended ſurrogate, unduly and un- 

| juſtly proceeding ina certain pretend- 

Deſcribe it as ed cauſe of —— which lately depended 
in the original in judgment before him or his pre- 

| proceſs tended ſurrogate, between M. S. the 


pretended 


party agent and complainant on the 


one part, and his client the ſaĩd G. A. 
the party accufed and N 07 of 
on the Other part, did as well by vir- 

tue of his own pretended office, as at 
the unjuſt ſolicitation, inſtigation, pro- 
curement and petition of the ſaid M. . 


by his interlocutory decree, having 


the force of a definitive ſentence in 
writing, decree 
eat detriment and prejudice of the* 
id G. AJ. and that it had been inſtant- 
ly on the part and behalf of the ſaid 
G. A. in due form of law from all and 


ſingular the grievances aforeſaid, and 
from all and fingular other the grie- 


vances, nullities, iniquities, imuſti- 
ces, injuries and errors in the 

ceedings of the ſaid pretended judge 
or his pretended ſurrogate, rightly and 
duly appealed to the arches court of 
C: and to the official principal thereof; 
wherefore the ſaid C. prayed, and the 
ſurrogate aforeſaid at his petition de- 
creed the aid wer ſtüpful T. R. L. L. D. 


the judge aforeſaid, his farrogate or Theinkibition, 


ſurrogate's regiſter and actuary, the 
ſaid M. S. in ſpecial, and all others in 
general (who by law in this behalf 
ought to be inhibited) to be inhibited, 


that - neither they, any or either of 


them, pending this cauſe of appeal and 
| complaint, do attempt or cauſe to be 
O attempted 


1861 


to the very, Here er 
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Its. 


attempted or done any thing to the 


prejudice of the ſaid G. A. whereby he 
may be impeded in the proſecution of 
ſuch appeal; and alſo decreed the ſaid 
M. S. to be cited to appear before the 
official principal aforeſaid, his ſurro- 
gate, or ſome other competent judge 
In this behalf, in the common hall of 
Doctors Commons, London, and place of 
judicature there, on the ſixth day af- 
ter his being ſerved with a citation to 
that effect, if it be a court-day, other- 
wiſe on the court-day from thence 
next following, at the uſual houts 
for hearing cauſes and doing of jul. 
tice there, then and there to anſwer 
to the ſaid G. A. in his faid cauſe of 
appeal and complaint ; and further to 
do and receive as to law and juſtice 


Monition for hall appertain; and at the further pe- 
the proceed- tition of the ſaid C. decree the ſaid 


ings, 


worſhipful T. R. L. L. D. his ſurrogate 

or ſurrogate's 2 or actuary in 
ſpecial, and all others in general with 
whom any of the proceedings touching 
or concerning the ſaid — may or 


do remain to be moniſhed, to tranſ- 


mit the ſame in a due and authentick 


form into the regiſtry of the faid 
arches court on or before the 


day of next enſuing, under 


pain of the law and contempt thereof 


Acts. 


A. againſt 8. N which day C. re- 
8.8 S. 8 O turned the, inal r 4 


cohibition and monition by him taken curred. 
under ſeal in this behalf, with proper 
certificates of their having been duly ex- 


ecuted; then publick proclamation be- 
ing thrice made for the parties cited 
and admoniſhed, and they nor either 


of them appearing, Nc. [as in the act | 


in the firſt inſtance} &. appeared, ex- 


hibited his proxy, and made himſelf a 


rty for them and prayed a libel, Ke. 
[2847 the farſt inſtance, J : | 


EAT 


bibited an appeal ted. 
in — . and alledged the ſame to 
have been rightly 
interpoſed in due time and place, and 
to have been ſubſcribed by an honeſt 
and lawful notary publick, and by 
witneſſes of good faith and credit; and 


that G. A. — M. S. mentioned in the 
ſaid Appeal, and G. A. and M. S. 
parties in this cauſe were and are 
the ſame perſons, and not divers, and 
prayed an anſwer to be given imme- 


diately thereto by S. to which he diſ- 
ſented, bur confeſſed the faid ſubſcrip- 
tion and identity to be true. . 


A. _ 8 O7 which PA ex -· 4 al exhibi- 


and duly made and 


| 
'F 
N 
' 
| 
| 
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Monition for A . 7 8. 13 which day C. al. 
things omitted © d that a 
A. . had Auel uber the tal ofthe judge 
from whom this cauſe is a oped. at 
that notwithſtanding the l — 
faid was totally Sünden in the pro- 
ceedings of the ſaid judge, tranſmitted 
to the regiſtry of this court; where- 
fore he prayed, and the judge at his pe- 
tition decreed the Har from whom 
this cauſe 1s pelle, his ſurrogate, 
regiſter, or actuary in ſpecial, and all 
others in general, in whoſe” 
_—_ or poſſeſſion the faid original 
nn mayor doth remain, to be mo- 
niſhed to tranſmit the ſame, or cauſe 
it to be tranſmitted to him, his farro- 
gate, or, Gin the . on or r beſdre, 


Ne. N e 9 . 
Monit ion for 25 4 1 8. | N which bee: 8. 
an original 4 1 {2 7 alledged that the 


wil. original lat will ind teſtament of J. N. 
the teſtator in this cauſe deceaſed, ex- 
hibited and pteaded on his dient”s be- 
Half in the firſt inſtance of this cauſe, 
doth now remain in the regiſtry of the 
conſiſtory court of H. w — — 


rg and t at His 
decreed the — 23 E. N. 
vicar general, Ic. the — mh 


from whom this cauſe 1s appealed, Fre | 
is 


Atts, 


his ſurrogate, regiſter or actuary in 


ſpecial, and all others, &'c. in whoſe 


power, cuſtody or poſſeſſion the faid- 
original will is, or doth remain, to be 


cited and moniſhed, that they or one- 
of them do on or before the, c. next 
enſuing, tranſmit, or, &c. [as before}. 


A. againſt S. NN which day H. ex- Monition fo 
Es | 10) hibited as proQtor * 


for B. R. notary publick, principal 2 
regiſter of the arches court . — 


from whence this cauſe is appealed, 


and made himſelf a party for him and 
alledged that the expences of tranſmit- 


ting the proceſs brought in, in the faid 
cauſe, and remaining in the regiſtry 
of this court, amount to and are taxed 
at the ſum of and that the 
ſum of was paid by P. P. the 
officer of the faid court to the ſaid 
B. R. in part or on account of the ex- 
pences of the faid trauſmiſfion, and 
that the ſum of remains due to 
the ſaid B. R. for the expences of tranſ- 


mitting the ſaid proceſs, and that the 


faid G. 4. refuſes to pay, or at leaſt has 
deferred paying to the faid B. R. the 
 faid ſum of  wherefore the ſaid 
H. prayed, and the judge at his peti- 
tion decreed the ſaid G. A. to be mo- 
niſhed to pay or cauſe to be paid effec» 
tually to the ſaid B. R. the ſaid fum 


of 


165 


es of 
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of and alſo the ſum of 

for the expences of a monition to be 
extracted in this behalf, and for the 
execution thereof, amounting in the 
whole to the ſum of of lawful 
money of Great Britain, within ten 
days after the ſaid monition has been 
ſerved upon him, under pain of the 
greater ſentence of excommunication, 
and decreed the ſaid G. A. (in caſe he 
does not pay the ſaid ſum before tax- 
ed in manner and form aforeſaid) to. 
be openly and publickly denounced ex- 
communicate in the face of the church- 


Admiſſion into J. againſt S.) N which day C. al- 
— Ts. 0 ledged that it is a 
year ſince the appeal was interpoſed 
on the behalf of his client in this 
cauſe, and prayed, and the judge at his 
petition admitted him into a ſecond year. 


| A. againſt 8. N which day the 
— 2 C. &. ; O judge (having heard 
| * advocates and proctors on both ſides) 
did by his final interlocutory decree 
pronounce for his juriſdiction, and tor 
the validity of the appeal and com- 
laint made and interpoſed in this be- 
if, and that the ſame were for juſt 
and lawful cauſes made and interpoſed, 
and that the judge from whom this 
cauſe was appealed had,proceeded nully 
and 


r |. 


and unjuſtly, and reſerved the ſen- 
tence by him read, &c. 


A. againſt S. N which day S. ex- 2 1 


1 hibited a ſpecial *** 
prove under the hand and ſeal of M. S. 

is client, the party appellant: in this 
cauſe, whereby ſhe renounced her ap- 
peal; then K. prayed, and the judge at 
his petition did by his final interlocu- 
tory decree, having the force of a de- 
finitive ſentence in writing, decree 5 
this cauſe to be remitted, with all its Cauſe re 
incidents, emergents, dependants, and mitted. 
things adjoined and connected thereto, 
to the judge, from whom the ſame in 
this behalt was appealed, and to his 
examination, 


hs M7 Mid — — 


Other Ats occurring in a Caule- 


H. againſt "1 N which day B. Money decreed 
B. &. porrected a bill of en account. 


expences, which he prayed to be taxed, 
and the judge decreed 20/. on account 
of expences of this ſuit, to be paid by 
the faid S. s client to the faid B. or his 
client, in the preſence of S. diſſenting, 
but undertaking to pay the ſame with 


23 


in a week, Sc. 


x68 


AR in a de- H. againſt H 
Jamaterycauſe N. C. prayed that C. 


"where the de- 
fendant con- 
Fel the lite, 
and is injoin- 


ed fenance, 


— 


N which day R. 


might be obliged to anſwer to the libel 
by him given, &c. whereupon the ſaid 
C. by anſwering conteſted ſuit thereto 
affirmatively, which anfwer the faid R. 
— vga! and prayed that C.'s client 
might be injoined a ſalutary and ufual 
penance, and be condemned in cofts 
and right, c. and the Judge at his 

etition injoined M. H. C.'s client, a 

utary penance, to be performed in 
the veftry of 2 church of 8. 
on Sunday the, c. in the forenoon 
of the ſame day, immediately after 
divine ſervice and ſermon ended, and 
aſſigned the faid C. to extract a ſche- 
dule of the ſaid penance out of the 
regiſtry of this court, and to certify 
the due performance thereof on the 
next court-day, (to wit) c. and alſo 
condemned C-'s client in coſts of ſuit, 
according to the ſtyle of the court 
which he taxed at, &c. and further 
ordered the faid cofts to be paid before 


the ſaid ſchedule be extracted. 


AF on exhibit- 
ing letters of 
requeſt, and 
granting a de- 
cree for an- 
ſwers purſu- 
ani ther elo. 


Buſineſs of exhibit- I Which day 
ing letters requiſi- G. exhibited 
torial under the ſeal of | his proxy for 
the lord biſhop of L. in | the ſaid C. D. 


a certain cauſe depend- | and + made 
ing him- 


5 


\ 


2 5 
ing in the conſiſtory court | himſelf party 


of L. between A. B. of | for him, and 


the one part, and C. D.] alledged that 


of the other part. there is a 


certain cauſe now depending before the 
worſhipful, c. promoted by the ſaid 
A. B. againſt the ſaid C. D. and that by 
reaſon the faid A. B. is now reſiding 
wichin the Gioceſe of L. the ſaid worſhip- 


ful, c. had decreed letters requiſitorial, 


directed to the right rev. Sc. and his 
vicar general, ſurrogate, or, Oc. there- 
by requeſting them, to cite or cauſe to 
be cited the ſaid A. B. to appear before 


the ſaid, c. his ſurrogate, &c. in the 
conſiſtory court of L. and place of judi- 


cature there, between the hours of, c. 


then and there to anſwer by virtue of his 


corporal oath to the poſitions and articles 
of an allegation given in, &c. on the 


part, Ic. of the ſaid C. D. as in and 


by the ſaid letters requiſitorial, which 
the ſaid G. then exhibited, doth appear; 
wherefore he prayed, and the ſurrogate 
at his petition did accept of the execu- 


tion of the ſaid letters requiſitorial, and 


thereupon decreed the ſaid A. B. to be 
cited to appear on the day, time and 
place, and to the effect in the ſaid letters 
requiſitorial mentioned. | 


H. 
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Ad on grant- "aunt u 208 1 G. al- 
ing admini- ledged wan E. B. 


: Ns of, 65 the party in this cauſe de- 
e per ceaſed, died poſſeſſed of a great perſo- 
tura, nal cſtate, and that ſome part thereof 
conſiſted in wines, which will daily leſ- 
ſen in value by their waſting and leak- 
age; and that ſeveral debts which are 
owing to the ſaid E. B. are accounted 
dubious and in great danger of being 
loſt, unleſs ſome proper perſon be not 
ſpeedily appointed by the authority of 
this court to receive the ſame; and in 
order to verify what the ſaid G. ſo al- 
ledged, he the ſaid G. exhibited two 
affidavits, which the judge at his petiti- 
on admitted, and then the faid G. pray- 
ed letters of adminiſtration of the goods, 
c. of the ſaid E. B. (during this ſuit 
only) to be granted to E. S. and offer- 
ed to give any ſecurity to the court for 
his due adminiſtration therein ; there- 
upon the judge decreed the ſame (pend- 
ing this ſuit only) to be committed to 
G. B. of, c. vintner, in caſe H. does 
not object to the ſaid G. B. as not bein 
a proper perſon to have the ſaid admi- 
niſtration by———day next, he the 
ſaid G. B. giving ſufficient ſecurity to 
the court in the ſum of, &. for his due 
adminiſtration thereof. 8 


A. | 71 
c. aint D. 2 LL parties are to Ow ad 


their chent's debts. - 

On which day T. exhibited an affida- 
vit of his client's debt in the preſence of 
B. who exhibited alſo an affidavit of his 
client's debt, and made bimſelf a party 
for him and prayed, and the judge at his 
| petition. decreed a com 


exhibit in of biting 7 affi- 


on of ap- ts as | 


praiſement to ifſue under ſeal directed to to ren 


| y B. and D. D. commiſſioners named 
by T. and to C. D. and E. F. commiſ- 
ſioners named by B. to ſit on the 
days of to inſpect, appraiſe, 
and take an inventory of all and fingu- 
lar the goods, chattels, credits, books 
and paper writings that are part of, or 
any way relate to the perſona eſtate of 
the ſaid deceaſed, with a power to ad- 
journ and prorogue the execution of the 
ſaid commiſſion from time to time, and 
from place to place, if needful: and at 
the further petition of T. the judge de- 
creed the ſaid A. C. in ſpecial, and 
all others in general to be moniſhed to 
ſhew to the ſaid commiſſioners, or to any 
two or more of them, all ſuch goods, 
chattels, credits, books, papers or wri- 
_ tings that are part of, or any way relate 
to the perſonal eſtate of the ſaid deceaſ- 
ed, under pain of the law, c. the ſaid 
5. 22 and praying, at whoſe pe- 
tition 


192 A Table ot Fees. 
tition the judge affigned the ſaid 7. to 
extract the ſaid commiſſion within a 
4 weck, which if not done, the judge de- 


on 7 creed the adminiſtration to be granted to 
giving an in- B's client upon his exhibiting an inven- 
ventory and tory upon oath, and giving ſecurity and 
notice of the notice thereof to 7. and in caſe 7. does 
extract his commiſſion, the judge at B's 
arp rg aligned him to return the ſame. 

day of | next. 
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4 Table of the Fees allowed in be taken by 
the Practitioners in Doctors Commons, 
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ber 1934 


Regiſters Rte. \O the Regie forthe) L « d. 
Copy of Anſwers (if C o 4 6 
4 one Sheet) 1 
or every other eet | 
C Stamps included) : „ 
For the Copy of a Sentence, 
or Interlocutory decree p 0 
and Stamp 
| For 


A Cable of Fees. 


. J. d. 
for the Copy of any com- 


5 mon Record 8 855 KI . 4 5 


Attending with Records at 77 
another "Court. the ſirſt > 1, . 


da 8751 
For Ney other kttengance 'o 10 0 
Poundage of Money . 91811 

into Court per Pound „ ws 
For à Bond in a 1a Cauſe ol 110 2 

gacy and Stamps 10 
For two Receipts regiltring 988414 
Regiſter's Attendances 0. 3 6 
For the Service of a Proceſs 

within the Bills of rg o 2 6 

tality CE | 


Servin a Co mpullory u 03, fo 
che feſt Wirges . 50 2 6 
pon every other 0 1 © 
4A Decree for Anſwers el . 2944 
upon a Proctor 50 1 
For every Sentence * In-? 
texrlocutory * Pg 
Reporting Securities 0 , 
For every Witneſs leni 12 16 
Court 


For 2 a Peer more 7 i: 


cer 


teen Lines and Words 

in a Sheet) 

For the Copy of an 1 0 
ſtration, Bond and — 5 


For ug Copy of 2 Will (fit- — hp r Reo 
1 


173 


174 
Profor and 


regifer. 


To the regiſ- 


*. 


Prodor and 
eꝑiſler. 


1 


To the hath it up 
The whole Fees for a Facul-? 
to remove a Corpſe © 


For a Sequeſtration under 
Seal and Stamps 


Relaxing the ae n 
To the "Officer (if in London 
25. 6d.) in the Country © 


+ Mandate, Certificate and- 


Drawing an Inſtitution, ) 
. 3 0 


Letters Teſtimonial 


If Caution is given then ex-? _ SAG 8 
. for it 3 
Stam 116 
For Inſtitution to any . - 8 * 8 
bend of Canterbury An 10 | 
Every Collation is 2 18 8 
Every Leclurer and Curate 8 "I Fi ap 
Licence 9 4 
——Pariſh Clerk's Licence: 1 15 8 
——Sexton's ditto 1 1318 
Whole Fees for an Admini⸗ ) 
ſtration (under 20%) of 24 | 7 3 


Sailor ir the King 8 Ser. 


vice | 
Probate of a Will dito 
For an Adminiſtration under 
5l. in other Caſes 
For an Adminiſtration under 
20. in other Caſes 
Dino under 40ʃ. 


2 Cable of Fees. 


7 3. d. 


oO 8. 7 


5 


3 10 10 
Ditto for building a Vault 4 6 8 


by 
9 1 
88 


ny 


1 14 
o 7 
- 


5 o 7 
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ginal Will attended with 


Expences of having an ori- 
at Aſſizes 25 


1 


. „ "hy 
For an Adminiſtration hows g boo 
40. HEY . 
A Commiſſion for an Admi-J] _ hk 
niſtration, - Inſtructions > 2 10 0 
and Return | | 
For a Probate (under 20!/.) "3725 
the Will ſhort e Fo 
Ditto above 20/. 114 
A Commiſſion for a Will, 2 
Duty, c. tin 
For an Exemplification of 5 4 
Will 15 4 
Exemplifying | @' 1 0 
Engroſſing n | 
to Length A 
Seal 9 7 2 
In a Will without Witneſs, 4 
where the Hand-writing 4 { 
is to be proved by two o 7 8 
Witneſſes, the Affidavit 4 1K 
and _ is N 3749-140 8 
Orth 8 
Whole Fee of a Guardian-Y - 
ip (it you have a co A} 
atteſted by the Regiſter) 8 
are 
If not, you deduct * 8d. 
remains 3 


Searching and looking * 8 


the ha 


Re- 
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A Cable of Kees. 


Affidavit and Stamps 

Oath and Record Keeper's 
Attendance 5 

. Copy of the Will to lie in 
; the Room of the Original, 
and Stamps (according to 
the length) | 
Collating | by Notaries 
Receipts 

Record Keeper's Fee 241 


95 | FE - 
Record Keeper's Fee --: 
0 
0 


ing at Aſhzes per Day 12 
Attending on delivering out? 
the Original ? | 
Regiſter's Fees on Delivery 
For a Proxy 'to appear for 
Plaintiff or Defendant” 
Drawing a Declaration in- 4 
ſtead of an Inventory þ 
Oath and Attendance 
A Marriage Licence 4 
For a Sequeſtration or Re- 
nunciationof Adminiſtra- 
tion 
For the » wa Term F oe in 
\ Cauſes | 
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muſt account. 
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425, 44, 46 
3. Of revokin it. Rs 43 
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